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Makes Paymentto......

L

Broadcaster
or

Telecaster
e.g. TV Channel

Production
House

!

I*t situation

l

For production of
programme as per
Specification of the
payer [TV channel)

Ti.e.

Contract for carrying

LS

!

1™ situation

l

For Broadcasting/ Telecasting Right of
Programme Already produced by Production
. house L

e

i.e. No Contract for carrying out any work

Hence, Payment: NotLiable forTDS u/s 194C

outa work *
hence . .

Work contract (¥) But may be liable for TDS under other section

l result of TDS chapter

Like 194-]
*Payment: Liable for ) (
TDS5 ufs
194-C
58
%e"%o
Director, Prasar Bharati {SC})
l NO: Ans.«—?
TDS (v) AN p AT =

A : il B! Liable for TDS u/s 194-H

4 y | Arrangement is on
If a_srra_mgement ison o Principal to
Principal to agent basis | Principal basis
4 - ' 4
- Whether it will r Discount—>?
Retained Sum: 1.5L TE—— as...HL or o
Commission 27?
10L 8.5L TV Channel
@ Advertisement Agency L 1 or
Payment Payment News Paper Co.
{Media Company]}
TDS* Already NO
u/s Clarified TDS
194-C {Year: 1995)
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Land on Lease 80 99
. Years or Years

Assessee ——

Person <

Non-Refundable

Say for..

— One time upfront lease charges j For acquiring Long term
# Or - j > Lease hold rights
— Lumpsum lease premium

Not adjustable against

— . B
periodic rent.
\ _//

! l

Capital Not Character
Expenditure Rental of
Income DEEMED
for SALE
Nature LB
Payment
NN e

#
Such Payment — ‘“Not Liable for TDS u/s 194-1"’. —[as supported from Circular No. 35/2016]
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EFFECT OF SURCHARGE ON TDS RATES [IMPORTANT NOTE (w.r.t. SECTION 192 TO 196D)]:
(A) | IN CASE OF SALARY:

Where payment is being made to a RESIDENT or a NON-RESIDENT:

Situation Rate of surcharge
50 Lacs < Amount liable for TDS during the financial year % 1 CRORE 10 %
1 CRORE < Amount liable for TDS during the financial year » 2 CRORE 15 %
2 CRORE < Amount liable for TDS during the financial year » 5 CRORE 25 %
Amount liable for TDS during the financial year > 5 CRORE 37 %

(B) | IN CASE OF ANY OTHER SUM:

(1) | Where pavment / credit is being made to a NON-RESIDENT Individual/HUF/AOP/BOI/AJP:

Situation Rate of surcharge
50 Lacs < Amount liable for TDS during the financial year » 1 CRORE 10 %
1 CRORE < Amount liable for TDS during the financial year } 2 CRORE 15 %
2 CRORE < Amount liable for TDS during the financial year » 5 CRORE 25 %
Amount liable for TDS during the financial year > 5 CRORE 37 %

Note: If tax is deductible on STCG as referred to in section 111A, LTCG u/s 112/112A or dividend income,
then, surcharge on such income shall not exceed 15% in any case.

» If deductee is an AOP (having only companies as its members), surcharge can not exceed 15%.

(2) | Where payment / credit is being made to any other NR (except FOREIGN COMPANY):
Surcharge is applicable @ 12% of tax if amount liable for TDS during the financial year 2021-22 exceeds T1 cr.

(3) | Where payment / credit is being made to a FOREIGN COMPANY:

Situation Rate of surcharge
1 CRORE < Amount liable for TDS during the financial year < 10 CRORES 2 %
Amount liable for TDS during the financial year > 10 CRORES 5%

(4) | INOTHER CASE: NO SURCHARGE WILL BE APPLICABLE FOR TDS.

EFFECT OF HEALTH & EDUCATION CESS ON TDS RATES:
The rates of TDS shall be increased by Health and Education cess @ 4% only in the following cases:

IN CASE OF SALARY Where payment is being made to a RESIDENT or a NON-RESIDENT.

IN CASE OF ANY OTHER SUM | Where payment/credit is being made to a NON-RESIDENT or a FOREIGN Co.

Section 197: Certificate for deduction at lower rate:

» AO may issue Appropriate Certificate i.e.
Any income AOis sat+isfied for.. - v 3
whichis o= § 1 o For  or  TDSat
liable for No or TDS at \_NO TDS lower rate,
TDS TDS — as the AQ feel fit.
" Paver will act as per the certificate of AO.
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Section 197A: No deduction to be made in certain cases:

Any income which is liable for TDS u/s 192A 193, 194A, 194D, 194DA, 194-1

s o
e
AceXeoes Furnishes a declaration [in Form 15G or Form 15H (if assessee is senior citizen)]
except to the effect that tax on his total income will be Nil
Co./ Firm then e

A 4
Payer is duty bound for No TDS and forward a copy of such declaration to the I.T. Department.
But

Payee can’t furnish such declaration if aggregate of such income, as liable for TDS under the aforesaid
sections, exceeds the basic exemption limit.

v

This restriction SHALL NOT APPLY in case of senior citizen.

Under this section, | to specify Paves and Mg pavment on which tax will NOT be deducted

CG has the power... which are given below:

(1) Payment under subsequent transfer of software without any modification, where TDS has been made on
its previous transfer, and payer obtains a declaration from the payee to this effect along with the PAN
of payee. [as already discussed with section 194-]]

(2) Certain payment like, bank guarantee commission, cash management service charges, clearing charges

(MICR Charges) and debit / credit card commission etc. to schedule banks or to any payment systems
company as authorised by the RBI.

Section Subject Matter

200 (1) Payer will deposit TDS with in the prescribed time, broadly, viz.:

» 7 days from the end of month of TDS; If month of TDS is March, then, upto 30™ April.
» If TDS is of section 194-1A/194-1B/194M/194S: 30 days from the end of month of TDS.

(2) Payer will furnish quarterly return with in the following time limit:
» For first 3 Quarters: with in one month from the end of the quarter.
» For last quarter: Upto 31" May.

= In the case of TDS u/s 194-1A/194-1B/194M/1948, challan of depositing TDS (Form 26QB /
26QC/26QD/26QE) is itself taken as quarterly statement of TDS, and must be submitted within
30 days from the end of the month in which TDS is made. No separate TDS statement is required.

If payer fails to furnish quarterly return with in due time:

234E v" He will be liable to pay fee @ 200/- per day for period of delay.
v Such fee will not exceed the amount of TDS.
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201 1) If any person liable for TDS....
v v
Fails to deduct such TDS  OR After deduction fails to deposit such TDS
N L’As required under the Act. ! -
e
Then, he will be treated as assessee in default.
E T —

Pyt deductiile = Payee has furnished his return of income u/s 139.
on the aforesaid AND = Payee has disclosed such income in his return.
sum but it is not = Payee has paid tax due on his returned income.

deducted <= Payer furnishes a certificate to this effect from the C.A.

liable for — Fails to deduct such TDS _'lr
—
TDS OR

_* Fails to deposit such TDS
X =

Shall be liable to pav+t_he following interest:

(1A) Any perso

as required under the Act.

_—

From date of deductible TO actual date of deduction of such TDS: Intt. @ 1% P.M. or part of month

From actual date of deduction TO Actual date of deposit of such TDS: Interest @1.5% per month.....
S SR e
—‘—'V'_-.—_

Exception|
Exception
A ] A 4

If Tax is deductible but not deducted | (+) | Payer is not deemed as assessee in default u/s 201(1)

Yo

He will be liable to pay Interest @ 1% for date of deductible TO the date of filing of ROI by payee.

Amendment made by Finance Act, 2022:
Provided further that where an order is made by the Assessing Officer for the default u/s 201(1),
the interest shall be paid by the person in accordance with such order.

s Similar amendment has been brought under TCS Chapter.

203 Payer will issue TDS certificate to the payee with in the prescribed time limit.

FORM PERIODICITY DUE DATE

16 (TDS u/s 192/194P) Annual Upto 15" June after the end of the relevant financial year.

16A Quarterly | Within 15 days from the time limit as has been prescribed
(Im residual case) for furnishing of quarterly return.

16B/16C/16D/16E Monthly Within 15 days from the due date of furnishing of challan
(TDS w/s 194-1A /IB/MJS) in Form 26QB/26QC/26QD/26QE.
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203A | Any person liable for TDS/TCS, is required to apply for tax deduction and collection account number.
After allotment, must quote in: TDS/TCS Challan, TDS/TCS Quarterly return, TDS/TCS Certificate.

Payee whose receipt is liable for TDS \Shall furnish his PAN details — Payer
206AA I
If default (v")
at

Payer will deduct tax ———Normal Rate of TDS or 20%, whichever is higher.

» If PAN is invalid / not belonged to payee, payver will deduct tax at the above said higher rate.

Declaration u/s 197A in Form | TDS will be deducted at the
15G / 15H without his PAN aforesaid higher rate.
If Payee files....
Application u/s 197 to the No certificate for lower rate or
AO without his PAN for No TDS will be granted.

of this section (means, Payee is not required to give his PAN to the Payer):

+ Eligible Payee: Non-resident (including a foreign company).

< Eligible Payments (i.e. incomes):

(1) Interest on infrastructure bonds / bonds of business trust as covered for TDS u/s 194L.C.

(2) Interest, royalty, fees for technical services, and consideration for transfer of an asset,
provided the payee (i.e. Non-resident) furnishes the following details to the paver:

(i) Name, email ID, Phone No., Address in foreign country (i.e. home country).
(i1) Certificate of being residence in that foreign country.
(ii1)) Tax identification Number / other unique identification number in that foreign country.

Insertion made by Finance Act, 2021 as further amended by Finance Act, 2022:

Section 206AB: Special provision for TDS for non-filers of income-tax return:-

(1) - Notwithstanding anything contained in any other provisions of this Act,
- where tax is required to be deducted at source under the provisions of Chapter of TDS, other than section
192, 192A, 194B, 194BB, 194-1A, 194-1B, 194LBC, 194M or 194N
- on any sum or income or amount paid, or payable or credited, by a person
- to a specified person, the tax shall be deducted at the higher of the following rates, namely:
(i) at twice the normal rate of TDS (As otherwise applicable); or
(ii) at the rate of 5 per cent.
(2) - If the provisions of section 206AA is applicable to a specified person (i.e. no PAN is furnished to payer),
- the tax shall be deducted at higher of the two rates provided in this section and in section 206AA.

(3) For the purposes of this section "specified person'' means
- aperson who has not furnished the return of income
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- for beth—efthetwe assessment year relevant to the twe previous year immediately preceding the
financial year in which tax is required to be deducted,

- for which the time limit of furnishing the return of income u/s 139(1) has expired; and

- the aggregate of tax deducted at source and tax collected at source in his case is rupees fifty
thousand or more in each-of these-twe said previous year:

Provided that the specified person shall not include a non-resident who does not have a permanent

establishment in India.

Explanation: "permanent establishment" includes a fixed place of business through which the business of the

enterprise is wholly or partly carried on.

Amendments highlighted:
» The requirement of two assessment years as provided under the section to treat a person as a specified

person has been reduced to one assessment year.

» Individuals or HUFs covered under the simplified TDS scheme of Sections 194-IA, 194-1B, and 194M are
required to deduct and deposit TDS without obtaining a Tax Deduction/Collection Account Number (TAN).
To reduce the burden of such individuals and HUF, this section has been amended to provide that the
provisions will not apply to transactions on which tax is to be deducted u/s 194-1A, 194-1B and 194M.

Section 206CCA of TCS: Special provision for TCS for non-filers of RO/.-

(1) - Notwithstanding anything contained in any other provisions of this Act,
- where tax is required to be collected at source under the provisions of Chapter of TCS,
- on any sum or amount received by a person
- from a specified person,
- the tax shall be collected at the higher of the following rates, namely:

(i) at twice the normal rate of TCS (As otherwise applicable); or
(ii) at the rate of 5 per cent.

(2) - If the provisions of section 206CC is applicable to a specified person (i.e. no PAN is furnished to the seller),

- the tax shall be collected at higher of the two rates provided in this section and in section 206CC.

(3) For the purposes of this section "specified person' means
- a person who has not furnished the returns of income
- for beth—ef-the twe assessment year relevant to the twe previous year immediately preceding the
financial year in which tax is required to be collected,
- for which the time limit of furnishing return of income under section 139(1) has expired; and
- the aggregate of tax deducted at source and tax collected at source in his case is rupees fifty
thousand or more in each-ef-these-twe said previous year:

Provided that the specified person shall not include a non-resident who does not have a permanent

establishment in India.
Explanation: "permanent establishment" includes a fixed place of business through which the business of the

enterprise is wholly or partly carried on.
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“TAX COLLECTION AT SOURCE (TCS)”

SECTION 206C:
Rate of Timing of
TCSon.... a9l TCS by whom... TCS of whom... )
TCS collection
(1) Sale of - Seller Buyer
: Receipt
() Lo 1% Government; Any Buyer P
Local authority; except of
(ii) Tendu leaves 5% Statutory corporation; | » Public sector Co. consideration
(iii) Timber & other 25% |\ Company; Firm; | > Government. or
forest produce Co-operative society; | » Club. debit to the
i) Saap 1% Individual or HUF, | > Office of foreign Govt. / account of
. : whose turnover from State (e.g. embassy, High > buyer,
(v) Minerals (being coal, 1% the business exceed Commission, etc.) lessee
lignite, Iron-ore) %1 Cr, during last year | » Retail Buyer. or
(2) Lease/ License of — Lessee licensee,
» Parking lot, Lessor or (whichever
» Toll plaza, 2% or Licensee is
> Mine, = (Except Public Sector Co.) SIS
» Quarry.
(3) Sale of motor vehicle of Buyer
the value exceeding¥ 10 | 1% Seller in Retail transaction only o
lacs. (as above) Excent the
. time
m If consideration » Government. of
(i.e. . salfe price) is » Office of foreign Govt. Receipt
received in parts, then, > Local authority.
TCS will be collected @ > Public sector company
1% on_each collection which is engaged in the
(instead 1% of sale price business of carrying
at beginning). passengers.
CIT v/s Priya blue Industries (P.) Ltd.[2016](Gujarat-HC):
The assessee was engaged in ship breaking activity, sold certain items (old and used plates, wood, etc.) obtained
by carrying such activity. Since those items were finished products and usable as such, hence, no TCS on sale of
such items was collected and deposited to the credit of the Central Government.
On these facts, the High court observed that though such products may be commercially known as 'scrap’, they
were definitely not 'waste and scrap' because, scrap liable for TCS mean waste and scrap from manufacture or
mechanical working of materials which is definitely not usable as such because of breakage, cutting up, wear
and other reasons as envisaged under section 206C.

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir)
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Accordingly, the Court has held that it is evident that any material which is usable as such would not fall within

the ambit of the expression 'scrap’, therefore, no question of TCS arise in the given case.

Section 206C(1G):

(a) TCS on foreign remittance through Liberalised Remittance Scheme (LRS):
— An authorised dealer receiving an amount or an aggregate of amounts of seven lakh rupees or more in a
financial year
— for remittance out of India under the LRS of RBI,
— shall be liable to collect TCS,
— on sum in excess of said amount from a buyer being a person remitting such amount out of India,
— at the rate of 5%.
Provided that the authorised dealer shall collect a sum equal to 0.5% of the amount or aggregate of the

amounts in excess of seven lakh rupees remitted by the buyer in a financial year, if the amount being remitted
out is a loan* obtained from any financial institution as defined in section 8OE, for the purpose of pursuing

any education.
» In non-PAN/Aadhaar cases the rate shall be 10% (5% in case of remittance out of education loan*).

This section will not be applicable in the following cases:

v"If the buyer is liable to deduct TDS under any other provisions and has deducted.
v If a buyer is CG, SG, an embassy, a high commission, a legation, a commission, a consulate, the trade
representation of a foreign state, a local authority or any other person as notified by CG.

» The Central Government vide Notification No. 99/2022, Dated 17-8-2022 hereby notifies that the provisions
of sub-section (1G) of section 206C of the Act shall not apply to a person (being a buyer) who is a non-

resident and who does not have a permanent establishment in India.

“Authorised dealer” is proposed to be defined to mean a person authorised by the Reserve Bank of India u/s
10(1) of Foreign Exchange Management Act, 1999 to deal in foreign exchange or foreign security.

(b) TCS on selling of overseas tour package:

» A seller of an overseas tour program package who receives any amount from any buyer, being a person
who purchases such package, shall be liable to collect TCS at the rate of 5%.
» In non-PAN/ Aadhaar cases the rate shall be 10%.

< There is no monetary limit for this transaction, irrespective of any amount TCS must be collected by seller
of that package.

“Overseas tour program package” is proposed to be defined to mean any tour package which offers visit to a

country or countries or territory or territories outside India and includes expenses for travel or hotel stay or

boarding or lodging or any other expense of similar nature or in relation thereto.

= Student may kindly note that **exceptions of buyer (along with notification of CG), as discussed in part
(a) of section 206C(1G) are also applicable in this part (b) of sub-section (1G) of section 206C.

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 37
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other provisions of this section):-

» A seller of goods is liable to collect TCS at the rate of 0.1 % on consideration received from a buyer in a

previous year in excess of fifty lakh rupees.
In non-PAN/ Aadhaar cases the rate shall be 1%.

v

v" Only those sellers whose total sales, gross receipts or turnover from the business carried on by it exceed ten

crore rupees during the financial year immediately preceding the financial vear, shall be liable to collect
such TCS.

v Central Government may notify person, subject to conditions contained in such notification, who shall
not be liable to collect such TCS.

v" No TCS is to be collected from the Central Government, a State Government and an embassy, a High
Commission, legation, commission, consulate, the trade representation of a foreign State, a local authority or
any other person as the Central Government may, by notification in the Official Gazette, specify for this
purpose, subject to conditions as prescribed in such notification.

v" No such TCS is to be collected,

— if the seller is liable to collect TCS under other provision of section 206C such as Section 206C(1), 206C(1F)

and 206C(1G) or

— the buyer is liable to deduct TDS under any provision of the Act and has deducted such amount.

CIRCULAR NO. 17 OF 2020, DATED 29-9-2020: GU/DELINES u/s 194-0 and section 206C:-

Applicability on payment gateway:

In e-commerce transactions, the payments are generally facilitated by payment gateways. It is
represented that in these transactions, there may be applicability of section 194-O twice i.e. once on e-main
commerce operator who is facilitating sell of goods or provision of services or both and once on payment
gateway who also happen to qualify as e-commerce operator for facilitating service. To illustrate a buyer buys
goods worth one lakh rupees on e-commerce website "XYZ". He makes payment of one lakh rupees through
digital platform of "ABC". On these facts liability to deduct tax u/s 194-O may fall on both "XYZ" and "ABC".

In order to remove this difficulty, it is provided that the payment gateway will not be required to deduct
tax u/s 194-0O of the Act on a transaction, if the tax has been deducted by the e-commerce operator u/s 194-O of
the Act, on the same transaction. Hence, in the above example, if "XYZ" has deducted tax u/s 194-O on one
lakh rupees, "ABC" will not be required to deduct tax u/s 194-O on the same transaction. To facilitate proper
implementation, "ABC" may take an undertaking from "XYZ" regarding deduction of tax.

Applicability of on insurance agent or insurance aggregator:

It has been represented that insurance agents or insurance aggregators in many cases have no
involvement in transactions between insurance company and the buyer for subsequent years. It has been
represented that in subsequent years, the liability to deduct tax may arise on the insurance agents or insurance

aggregators even if the transactions have been completed directly with the insurance company. This may result

into hardship for the insurance agents/aggregators.

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 38
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In order to remove difficulty it is provided that in years subsequent to the first year, if the insurance agent
or insurance aggregator has no involvement in transactions between insurance company and the buyer of
insurance policy, he would not be liable to deduct tax u/s 194-O of the Act for those subsequent years. However,
the insurance company shall be required to deduct tax on commission payment, if any, made to the insurance
agent or insurance aggregator for those subsequent years under the relevant provision of the Act.

Applicability to sale of motor vehicle:

The provisions of section 206C(1F) apply to sale of motor vehicle of the value exceeding ten lakh
rupees. Section 206C(1H) exclude from its applicability goods covered u/s 206C(1F). It has been requested to
clarify that whether all motor vehicles are excluded from the applicability of section 206C(1H).

In this regard it may be noted that the scope of sub-sections (1H) and (1F) are different. While sub-
section (1F) is based on single sale of motor vehicle, sub-section (1H) is for receipt above 50 lakh rupee during
the previous year against aggregate sale of goods. While sub-section (1F) 1s for sale to consumer only and not to
dealers, sub-section (1H) is for all sale above the threshold. Hence, it is clarified that,—

(1) Receipt of sale consideration from a dealer would be subjected to TCS under sub-section (1H) of the Act,

if such sales are not subjected to TCS under sub-section (1F) of section 206C of the Act.

(1) In case of sale to consumer, receipt of sale consideration for sale of motor vehicle of the value often ten
lakh rupees or less to a buyer would be subjected to TCS u/s 206C(1H), if the receipt of sale consideration
for such vehicles during the previous year exceeds fifty lakh rupees during the previous year.

(111) In case of sale to consumer, receipt of sale consideration for sale of motor vehicle of the value exceeding
ten lakh rupees would not be subjected to TCS u/s 206C(1H) if such sales are liable for TCS u/s 206C(1F)

EFFECT OF SURCHARGE ON TCS RATES:

(A) | If buyer / lessee / licensee is NON-RESIDENT Individual/HUF/AOP/BOI/AJP:

Situation Rate of surcharge
50 Lacs < Amount liable for TCS during the financial year % 1 CRORE 10 %
1 CRORE < Amount liable for TCS during the financial year % 2 CRORE 15 %
2 CRORE < Amount liable for TCS during the financial year % 5 CRORE 25 %
Amount liable for TCS during the financial year > 5 CRORE 37 %

(B) | If buyer / lessee / licensee is any other NR (except FOREIGN COMPANY):

Surcharge @ 12% is applicable for TCS purposes only when the amount/aggregate amount liable for
TCS exceeds 1 crore.

(C) | If buyer / lessee / licensee is FOREIGN COMPANY: Rate of surcharge
1 CRORE < If amount liable for TCS during the financial year < 10 CRORE 2%
If amount liable for TCS during the financial year > 10 CRORE 5 %

(D) | IN OTHER CASE: NO SURCHARGE WILL BE APPLICABLE FOR TCS.

EFFECT OF HEALTH & EDUCATION CESS ON TCS RATES:

= HEC@4% is applicable only when the buyer/lessee/licensee is NON-RESIDENT or FOREIGN COMPANY.

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 39
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OTHER RELEVANT POINTS:-

(1) . N
Any sum On application of assessee, AO AO may issue certificate of TCS
which is But | issatisfied for TCS atarate | Then at lower rate.
liable for lower than the rate specified in | Seller will collect tax accordingly
TCS this section for that case, (as per the certificate of AO).

Sale of specified goods (like, Liquor, etc.)
) Seller g Resident buyer

Declaration (form 27C) to the effect that such goods are being purchased...

Y
A 4

v E v

» For utilization in manufacturing of articles/things, or Not for trading purpose

> _For generation of power.

. __—
lthen
Seller shall
- "
v v
Not collect TCS. & Forward a copy of such declaration to the I.T. Department.

Section 206CC: Requirement to furnish permanent account number by Collectee.-

Buyer / Lessee / Licensee Shall furnish his PAN details to... )
L - ——»| Seller/Lessor or Licensor
whose payment is liable for TCS : e
If default (v')
v
Seller / Lessor / Licensor will collect at » Twice of Normal Rate of TCS OR 5%,

(whichever is higher).

= If PAN is invalid / not belonged to payer (buyer), payee will collect tax at the above said higher rate.

If Buyer Declaration in From 27C without his PAN > TCS will be collected at
or lessee aforesaid higher rate.

or licensee | Application to the AO for lower rate of

files... TCS without his PAN

No certificate for lower rate
will be granted.

Y

= This section shall not apply to a non-resident not having permanent establishment in India.

For Section 206CCA, Kindly Refer to TDS Chapter (Given with Section 206AB)

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 40



© SATISH MANGAL (9350647377, For Notes & Updates, Join our Telegram Channel: CA Satish Mangal (DT)

FOREIGN TAXATION

“TAXATION OF FOREIGN COMPANIES & NON-RESIDENTS IN INDIA”

Section 115A: Tax on interest, royalty and technical service fees in case of Non-Residents:-

Applicability

(1)(a) Foreign
company,
or
Other
non-
resident

(@)

Income Covered

Dividends

Tax
Rate

20%

(ii)

Interest from Government or

Indian concern on money

borrowed in foreign currency.

20%

(iia) Interest received from

Infrastructure debt fund.

5%

(iiaa) Part-1:

Interest received from Indian

Company or Business Trust

on:

Money borrowed* from a

source outside India (upto

30/06/2023)

(a) In foreign currency:

» Through loan; or

» by way of issue of any long-

term bond; or

(b) Through rupee

denominated bond.

5%

(iiaa) Part-2:

Interest received from Indian
Company or Business Trust
on:

Money borrowed* from a

4%

Other Relevant Provisions

Applicable for both clauses (a) & (b) of section

115A(1):

>
>

*
ot

(a)

(b)

No deduction under the head PGBP or I/O/S.

Chapter VI (i.e. Provisions relating to
Setoff of loss) shall apply as usual. (It’s
implied here that unabsorbed depreciation
can’t be setoff as it is covered u/s 32 which
falls in 28 to 44C).

Procedural Relief (i.e. No need of ROI u/s
139)

if total income consists only as referred to in
clause (a) or clause (b) of sub-section (1);

and

TDS has been deducted from such income
and rate of such deduction is not less than
the rate specified under clause (a) or, as the
case may be, clause (b) of sub-section (1).

Applicable for only clause (a) of sec. 115A(1):

\/
o

No deduction u/s 80C to 80U against such
interest or dividend income (except u/s
80LA in case of unit of an IFSC).

Special TDS Provisions:

source outside India Income covered Liable for TDS u/s

(a) by way of issue of any long-
term bond; or 115A(1)(a)(iia) 194LB

S 115A(1)(a)(Giaa) - I 194L.C
denominated bond

on or after Ist April, 2020 but 115A(1)(a)(iiaa) - IT 1941.C

before Ist July, 2023, which is

; ; 115A(1)(a)(iiab) 194L.D
listed only on a recognised
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stock exchange located in any 115A(1)(a)(iiac) 194LLBA
International Financial
Services Centre 115A(1)(a)(iii) 196A
FII & (iiab) - Interest income on Govt. Rate of TDS : 5%/4%/20% (as the case may be)
Qualified security upto 30/06/2023
Foreign - Interest income in respect of 5% Timing of deduction: Credit or Payment
Investor the investment made by the (whichever is earlier)
payee in municipal debt
. — » For surcharge & cess (wherever occur under
01/04/2020 but upto this Chapter), Please refer Chapter of TDS.
30/06/2023.
Non-resident | (iiac) Proportionate Share in
Unit holder Interest from SPV out of 5%
distributed income by Business
Trust
(iii) Income on units, purchased 20%
in foreign currency of a
Mutual Fund or of UTI
(1)(b) Foreign Royalty or Fees for Technical 10%
company, Services (other than covered u/s
or other 44DA) in pursuance of agreement
non-resident | with Government or Indian concern

Section 44DA: Special provisions for computing income by way of royalties etc. in case of non-
residents and foreign companies:-

APPLICABILITY

INCOME COVERED TAX RATE

OTHER RELEVANT PROVISIONS

Foreign
company
or other non-
resident

Royalty or at

fees for technical normal
services rate
earned through
its permanent
establishment
or fixed place of
profession

situated in India

Such income shall be computed under the head
“Profits and gains of business or profession” as per the
normal provisions (i.e. after deductions and allowance
under the head “PGBP”).

But, no deduction in respect of the following:

(i) Any expenditure which is not exclusively related
from such PE; or

(ii) Any payment to its head office (other than re-
imbursement of actual expense).

» Maintenance of books of accounts and audit is
compulsory.

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir)
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Section 115AD: Tax on income of foreign institutional investors from securities or capital gains
arising from their transfer :-

Applicability Assets Income Covered Tax Restriction Other Relevant Provisions
Covered Rate on Proviso
to Sec. 48
Foreign Any | Dividend/Interest | 20% Ist » No deduction wh “PGBP” or “l/O/S”,
Institutional | Security | income (other for & and u/s 80C to 80U.
Investors (other | than interest liable | FII IInd » Chapter VI (i.e. Provisions of Setoff....)
(FII) than | totax ws115A @ | ;o Ge. shall apply as usual.
or units 5%) for | Conversion » Income of Specified fund as attributable
Specified covered SF el to units held by NR (except PE of NR in
Fund (SF) u/s — o Tndexation Indl.a), will only be covered under this
as referred | 115AB) Provisions) section.
to in section LTCG covered shall not |~ Ifspecified fund is investment division of
10(4D) i.e. u/s 112A in 10% apply an offshore banking unit, the provisions of
Category 111 excess of this section shall apply to the extent of
AIF located exemption limit income that is attributable to the
in IFSC in as given under investment division of such banking
which All that section (i.e. units.
units are X 1,00,000/-) » In case of applicability of section 115AC
held by NR STCG covered | 15% (like, transfer of euro-bonds / GDRs by
except held u/s 111A the FII), that special section shall prevail
by sponsor / Other STCG 30% over the provisions of this section 115AD.
FAEEEL, OF > Payer will deduct TDS w/s 196D @ 20%
in.vcfs.tment / 10% (SF) on interest/dividend income
division of @ its credit or payment (whichever is
an offshore earlier). [No TDS on capital gain as
banking unit referred to in this section].

Section 10(4D): Exemption of certain income received by a specified fund.-

Exemption is available to a SPECIFIED FUND in respect of the following:

» Any income accrued or arisen or received

— as a result of transfer of capital asset referred to in section 47(viiab), on a recognised stock exchange
located in any International Financial Services Centre and where the consideration for such transaction is

paid or payable inconvertible foreign exchange or

— as a result of transfer of securities (other than shares in a company resident in India) or

» Any income from securities issued by a non-resident (not being a permanent establishment of a non-resident

in India) and where such income otherwise does not accrue or arise in India or
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>

any income from a securitisation trust which is chargeable under the head "Profits and gains of business or

profession”,

to the extent such income accrued or arisen to, or is received, is attributable to units held by non-resident

(not being the permanent establishment of a non-resident in India) or

is attributable to the investment division of offshore banking unit, as the case may be, computed in the

prescribed manner (which is given at last of this section).

Explanation: For the purposes of this clause, the expression-

(1)

“Specified fund’ means AS AMENDED BYF. A., 2022,

(i) a fund which satisfies the following conditions-

It is a fund established or incorporated in India in the form of a trust or a company or a limited

liability partnership or a body corporate.

It has a certificate of registration as a Category III Alternatives Investment Fund and is regulated
under SEBI (Alternative Investment Fund) Regulations, 2012 or under International Financial
Services Centre Authority Act, 2019.

It is located in any International Financial Services Centre.
All units of the fund (other than held by a sponsor/manager) are held by non-residents:

Provided that this condition shall not apply where any unit holder or holders, being non-resident

during the previous year when such unit or units were issued, becomes resident u/s 6(1)/(1A) in any

previous year subsequent to that year, if the aggregate value and number of the units held by such
resident unit holder or unit holders do not exceed 5% of the total units issued and fulfil such other
conditions as may be prescribed, which is as follows.

the unit holder of the specified fund, other than the sponsor or manager of such fund, who
becomes a resident u/s 6(1) or (1A) during any previous year subsequent to the previous year in
which such unit or units were issued, shall cease to be a unit holder of such specified fund within
3 months from the end of the previous year in which he becomes a resident.

(ii) an investment division of an offshore banking unit, which satisfies the following conditions-

It has a certificate of registration as a Category-I foreign portfolio investor under the Securities and
Exchange Board of India (Foreign Portfolio Investors) Regulations, 2019;

located in an International Financial Services Centre, as referred to section 80LA(1A);

It has commenced its operations on or before the 31" March, 2024; and

It fulfils such conditions including maintenance of separate accounts for its investment division, as

may be prescribed.

Accordingly, an investment division of an offshore banking unit has to fulfill the following
prescribed conditions to claim exemption:

a) it has to maintain separate accounts for the registered investment division reflecting the true

and fair accounts of all transactions relating to the investment division and which would ensure
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that direct and indirect expenses relating to the incomes are properly recorded, accounted for,
and apportioned to these activities;

b) it has to get the accounts audited by a Chartered accountant before the specified date i.e., one
month prior to the due date u/s 139(1). Such accountant has to furnish by that date the report of
such audit in the prescribed form (viz. Form 10-IL) electronically under digital signature;

¢) it has to maintain proper documentation in respect of, —

1. inbound remittance for buying and selling the investments; and
2. the use of inward remittance made to India;

d) it has to maintain bank statement of all accounts of the registered investment division;

e) it has to maintain contract notes relating to purchase and sale of securities by the registered
investment division; and

f) it has to maintain a statement of securities issued by the custodian.

Manner of computation of exempt income of specified fund, attributable to units held by non-

resident (not being the permanent establishment of a non-resident in India) in a specified fund:

As per Rule 21Al1, the income attributable to units held by non-resident (not being the permanent establishment of

a non-resident in India) in a specified fund shall be computed as follows —

Aggregate of daily “AUM?” i.e. closing balance of the value of assets or
investments of the specified fund held by NR unit holders (not being
PE of a non-resident in India), from the date of acquisition of such
capital asset* or security™*, as the case may be, to the date of transfer of
such capital asset or security, as the case may be.

Capital Gain on transfer of
capital asset* referred
to in section 47(viiab)

OR

Capital Gain on transfer of

security** (other than X
shares in a company
resident in India)

Aggregate of daily total “AUM?” i.e. total closing balance of the value
of assets or investments of the specified fund, from the date of
acquisition of such capital asset* or security**, as the case may be, to
the date of transfer of such capital asset or security, as the case may be.

“AUM?” i.e. closing balance of the value of assets or investments of the
specified fund held by NR unit holders (not being PE of a non-resident
in India), as on the date of receipt of such income from securities’, or

Income from securities”
issued by a non-resident
(not being PE of a non-
resident in India)
OR X
Business Income from a
securitisation trust

Business Income from a securitisation trust, as the case may be.

Total “AUM” i.e. total closing balance of the value of assets or
investments of the specified fund, as on the date of receipt of such
income from securities”, or Business Income Jrom a securitisation trust,
as the case may be.

» The specified fund has to furnish an annual statement of exempt income in the prescribed form (viz.

Form No. 10-1G) electronically under digital signature on or before the due date u/s 139(1).
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» As per Rule 21AJA, income of specified fund attributable to the investment division of an offshore banking
unit shall be:
v Capital gain accrued or arisen to, or received by the eligible investment division

- on transfer of capital asset referred to in section 47(viiab) held by it, or
- on transfer of security (other than shares in a company resident in India) held by it.
v" Any income accrued or arisen to, or received by the eligible investment division
- from securities held by it and issued by a non-resident (not being PE of a non-resident in India), or
- from a securitisation trust which is chargeable under the head "PGBP".

» The eligible investment division has to furnish an annual statement of exempt income in the prescribed
form (viz. Form No. 10-IK) electronically under digital signature on or before the due date u/s 139(1).

% Students may kindly note that, for the purpose of section 115AD, same manner has been
prescribed in Rule 21AJ and 21AJAA, as given above in Rule 21Al and 21AJA.

CHAPTER XII-A

“SPECIAL PROVISIONS RELATING TO CERTAIN INCOMES OF NRIs”

SECTION | APPLICABILITY ASSETS OTHER RELEVANT PROVISIONS

COVERED

INCOME TAX RESTRICTION
COVERED RATE ON PROVISO

TO SEC. 48

Chapter Non — Foreign | Investment®20% | pyna o v No d.efiuctltl)cnlsllo:an.ce under a.ny
XII-A resident Exchange | Income (ie. p rmlnsmn oLk f: et Incompuiing
Section Indian Assets & Tdexation Ahie iV esmeNkNCarHe;

115-C (NRIs) [i.e. LTCG— 10% — v Capi.tal gallin w.ill be exem[.Jt l.fﬂ
To Specified shall not consideration invested within 6
115-1] ass.ets apply months in any specified asset (for
(viz. which there is lock-in-period of 3
shares in years, and if violation, then,
an Indian earlier allowed exemption will be
A withdrawn prospectively).
?Z]Z;I:;: v Benefit can be continued even
i after become resident by filing a
public declaration with ROI (of the year
limited of becoming resident).
company, v" Procedural Relief [i.e. No need of
security ROI u/s 139 (1)] if total income
of CG) consists only Investment income
our :lhsased orfand LTCG& TDS has been
in foreign deducted on such income.
currency] v" Chapter is optional.
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“CHAPTER XII” - “OTHER PROVISIONS RELATING TO NON-RESIDENTS”

Section 115BBA - Tax on Non-resident sportsman or sports association: -

SECTION APPLICABILITY INCOME COVERED TAX RATE OTHER RELEVANT PROVISIONS
115BBA | Indian citizen sports | ' Participation in | 0 provision of this Act.
man any game except .
11SBB- % No need of ROI u/s 139 (1) if total
7 Afertisenicat:or m;omed t c¢.ms1sts; . onl_):i T;;zscalzne
referred to in section an as
v Contribution of —
. been deducted on such income.
articles.
<+ Payer will deduct TDS u/s 194E @
NR Sports association Guarantee money 20% - § "
20% on such income at the time of
NR Non - Indian Income from 20% its credit or payment (whichever is
citizen Entertainer | performance in India earlier).

Indcom vis Commissioner of Income tax (TDS)(2011)(Calcutta-HC):

The umpires and the match referees can be described as professionals or technical persons who render
professional or technical services, but they cannot be said to be either non-resident sportsmen / sports
association so as to attract the provisions of section 115BBA and consequently, the provisions of tax deduction
at source under section 194E are also not attracted in this case.

Section 115JG: Conversion of Indian branch of Foreign Co. into subsidiary Indian company:-

/" Indian

engaged in /" Through

(1): Foreign = xi Branch* ~ subsidiary
3 Banking Business ’

N\Comeany/ N/ i’

. )J’

converted into ........

~

[ According to Scheme of RBI]

Then {subject to conditions Notified by CG) ,..cccceiiiniiiennieiiiicnnns

v %
CG on_conversion =p unabsorbed Depreciatioﬂ Related “Will be allowed to
= setoff or C/F & setoff F Indian subsidiary company
“Will be exempt” of losses B r°":\ . as if no such conversion
=) Tax credit (I.e. MAT Credit) ELL has taken place”.

if there i
( '. e.'e 53 Scheme framed by RBI as given under
violation of " 3
conditions as specified under.... sub-section ( 1) above.
= . Notification issued by CG
v i
(2): At the time ! After claimed & allowed the Benefit under sub-section ( 1)
of claimin : ~ -
& 4 1
3): Above benefits ‘ ¢ w J!
(3): then E Benefit/ Relief “AQ" Section 154 i.e. Rectification Provisions (¥')
=) No benefit shall be allowed. ] Shall be deemed Vv Time-limit for Recti. order : “ 4 Years ”
=) Computation & Taxation of ‘ to have been “Total Income” (+)
Foreign Co. & Indian subsidiary | wrongly W From the end of the P/Y
Co. will be done normally. E allowed. Recompute in which violation of any
\ i v condition takes place.
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Section 115JH: Special provisions relating to foreign company held to be resident in India:-

(1) If a foreign company has never been resident in India,

— becomes resident in India in the relevant previous vear first time due to its POEM in India, then,

- for the said previous year, benefit, exemption or relief, as may be specified in the notification of Central

Government (subject to conditions specified therein), will be allowed in relation to the following:

» computation of total income,

» treatment of unabsorbed depreciation,

» set off or carry forward and set off of losses,
>

collection and recovery and special provisions relating to avoidance of tax.

» If POEM of a foreign company for any previous year has been determined in assessment proceedings,

then, in addition such previous year, any other previous yvear which ends on or before such assessment

completion date, aforesaid benefit, exemption, relief will be allowed.

= If benefit of this section has been allowed and subsequently there is violation of notified conditions, then,

provisions relating to withdrawn of benefit as discussed given u/s 115JG will also apply here.

Exemptions under Sections 10(48), 10(48A), & 10(48B):-

Section 10(48) Section 10(48A) Section 10(48B)
Eligible Assessee Foreign Company Foreign Company Foreign Company
Eligible Income | Income from: Income from: Income from:
(1) Sale of crude oil; Indian storage and sale | Sale of left over stock of crude
(ii) Sale of any other of crude oil oil, as stored in India,
notified goods; to after the expiry of agreement or
(iii) Rendering of notified any person on termination of the said
services, resident in India. agreement as referred to in
To any person in India. section 10(48A).
Relative (1) Such income must be — —
Conditions received in India in
Indian currency.
(2) Such receipt (sale) must be in pursuance of | Conditions (as may be notified
agreement entered / approved by the CG. by the CG) must be satisfied
(3) Not engaged in any
other activity in India.

Section 10(6D): Exemption to NR on royalty or fees for technical services from NTRO:-

Any income arising to a foreign company or other non-resident by way of royalty from, or fees for technical

services rendered in or outside India to, the National Technical Research Organisation will be exempt.
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Section 10(15): Exemption to NR on interest income from unit located in IFSC:-

With a view to facilitate external borrowing by the units located in IFSC, this insertion has been made-

(1) Assessee (i.e., Recipient of interest) is a non-resident.
(2) Interest is payable by a unit located in an International Financial Service Centre.
(3) Interest pertains to money borrowed by it on or after 1 September, 2019.

= If all aforesaid conditions are satisfied, interest income of such NR will be exempt under section 10(15).

Section 10(4E): Exemption in respect of the transfer of non-deliverable forward contracts

entered into with an offshore banking unit of IFSC:-

This section has been inserted to exempt the income of a non-resident which fulfils the following conditions:

(i) | the income arises as a result of transfer of non-deliverable forward contracts or offshore derivative

instruments or over-the-counter derivatives,

(ii) | the contract is entered into with an offshore banking unit of an IFSC as referred to in section 80LA(1A),

(i11) | the conditions as may be provided by rules are fulfilled.

Rule 21AK: Conditions for the purpose of clause (4E) of section 10:-

(a) | Such offshore banking unit of an [FSC must holds a valid certificate of registration granted under
IFSC Authority (Banking) Regulations, 2020 by the IFSC Authority; and

(b) | such contract, instrument or derivative is not entered into by the non-resident through or on behalf of
its permanent establishment in India.

(i) ''mon-deliverable forward contract' shall mean a contract for the difference between an exchange rate
agreed before and the actual spot rate at maturity, with the spot rate being taken as the domestic rate or

a market determined rate and such contract being settled with a single payment in a foreign currency;

(ii) "offshore derivative instrument' shall have the same meaning as assigned to it in clause (0) of sub-
regulation (1) of regulation 2 of the SEBI Foreign Portfolio Investor Regulations, 2019;

(iii) "over-the-counter derivatives'' shall mean a derivative contract that is not traded on an exchange but

instead is privately negotiated between a purchaser and a seller.

Section 10(4F): Exemption to NR on leasing of aircraft or a ship to an IFSC unit:-

This section has been inserted to exempt the income of a non-resident which fulfils the following conditions:

(i) The income is by way of royalty or interest.

(ii) Royalty or interest should be on account of lease of an aircraft or a ship in the previous year.
(ii1)) The royalty or interest is paid by a unit of an IFSC referred to section SOLA(1A).

(iv) The unit has commenced its operations on or before 31st March, 2024.

For the above purposes:
» "aircraft" means an aircraft / helicopter, or an engine or any part of an aircraft / helicopter;

%

» ''ship' means a ship or an ocean vessel, engine of a ship or ocean vessel, or any part thereof.
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Section 10(4G): Exemption to a non-resident in respect of income arising from portfolio

managed through IFSC-

Income earned by a non-resident from its portfolio shall be exempt subject to the following conditions:

(i) The income is received by a non-resident

(ii) The income is received from the portfolio of securities or financial products or funds;

(iii) The portfolio is managed or administered by any portfolio manager on behalf of such non-resident;
(iv) The income is received in an account maintained with an Offshore Banking Unit in any IFSC; and

(v) The income accrues or arises outside India and is not deemed to accrue or arise in India.

Section 10(23FF): Exemption to capital gains arising to a non-resident or a specified fund on

account of relocation of offshore funds to IFSC:-

In order to encourage offshore funds to shift to IFSC, this section has been inserted to exempt income of specified

fund being Resultant Fund which satisfies the following conditions:

(i) The income is on account of transfer of share;

(i) The share is in a company resident in India;

(iii)) The transfer is made by the specified fund being resultant fund to the extent attributable to units held by
non-resident (not being PE of a non-resident in India) in such manner as may be prescribed;

(iv) Such shares were transferred from the original fund to the resultant fund in relocation or such shares
were transferred from wholly owned SPV of the original fund to the resultant fund in relocation; or

(v) Capital gain on such shares was not chargeable to tax if that relocation had not taken place.

" n

» For the above purposes, the expressions "original fund", "relocation", "resultant fund" and 'specified fund' have
the meanings respectively assigned to them in the section 47(viiac), section 47(viiad) and section 10(4D).

Rule 2DD: Income of the nature of capital gains, attributable to units held by non-resident

PE of a non-resident in India) in a specified fund shall be computed as follows:

Aggregate of daily “AUM?” i.e. closing balance of the value of assets or
investments of the specified fund held by NR unit holders (not being
PE of a non-resident in India), from the date of acquisition of such
shares of a company resident in India, by the specified fund, to the date
of transfer of such shares.

Capital Gain on transfer of
shares of a company
resident in India, by the
specified fund and where
such shares were
received by the specified X

fund, being resultant Aggregate of daily total “AUM” i.e. total closing balance of the value

fund, in relocation from of assets or investments of the specified fund, from the date of

the original fund, or from acquisition of such shares of a company resident in India, by the
its wholly owned SPV specified fund, to the date of transfer of such shares.

» The specified fund has to furnish an annual statement of exempt income in the prescribed form (viz.

Form No. 10-1]) electronically under digital signature on or before the due date u/s 139(1).
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SECTION 9: INCOME DEEMED TO ACCRUE OR ARISE IN INDIA: -

Income deemed to accrue or arise in India [Clause (i), (ii), (iii) & (iv) of Section 9(1)]

A 4 A 4 A 4 v

Income accruing or Salary earned Salary payable by Dividend paid
arising outside India, for services Government to Indian by Indian
directly or indirectly rendered in Citizen for services Company

through or from India. rendered outside India. outside India.
v
v ! ¥
Any Business Any property/asset or Transfer of capital
Connection in India. source of income in India asset situated in India.

Business connection:

Where any business or profession is carried on abroad by a non-resident and in connection with such business
or profession a certain activity is carried on in India, then, it establishes business connection.

Any business activities carried through a person who, acting on behalf of the non-resident,
(a) - habitually concludes contracts or
- habitually plays the principal role leading to conclusion of contracts by the non-resident.

This rule is applicable if the contracts is-

(i) 1in the name of the non-resident; or

(i1) for the transfer of the ownership of property owned by that non-resident or that the non-resident has
the right to use; or

(111) for the provision of services by that non-resident.

(b) has no such authority, but habitually maintains in India a stock of goods or merchandise from which
he regularly delivers goods or merchandise on behalf of the non-resident; or

(c) habitually secures orders in India, mainly or wholly for the non-resident or for that non-resident and

other non-residents controlling, controlled by, or subject to the same common control, as that non-resident.

Explanation 1 to section 9(1)(i):

In the case of a Non-resident, following shall not be treated as business connection in India:
(1) In case of a business, in respect of which all the operations are not carried out in India such part of income

which cannot be reasonably attributed to the operations in India, is not deemed to accrue or arise in India.

(2) Purchase of goods in India for export.

(3) Collection of news and views in India for transmission out of India.

(4) Shooting of cinematograph films in India.
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Explanation 2A: Significant Economic Presence:

Significant economic presence of a non-resident in India shall also constitute ""business connection' in India
and "significant economic presence" for this purpose, shall mean-

(a) transaction in respect of any goods, services or property carried out by a non-resident with any person
in India including provision of download of data or software in India, if the aggregate of payments arising
from such transaction or transactions during the previous year exceeds such amount as may be prescribed
(which is ¥ 2 crore); or

(b) systematic and continuous soliciting of business activities or engaging in interaction with such number
of users in India, as may be prescribed (which is 3 Lakhs).

Provided that only so much of income as is attributable to the transactions or activities referred to in clause (a) or
clause (b) shall be deemed to accrue or arise in India.

Explanation 3A to section 9(1)(i):

For the removal of doubts, it is hereby declared that the income attributable to the operations carried out in

India, as referred to in Explanation 1, shall include income from-

(1) such _advertisement which targets a _customer who resides in India or a customer who accesses the

advertisement through internet protocol address located in India;

(i) sale of data collected from a person who resides in India or from a person who uses internet protocol

address located in India; and

sale of goods or services using data collected from a person who resides in India or from a person who

(iii)

uses internet protocol address located in India.

Income deemed to accrue or arise in India [Clause (v), (vi), (vii) & (iv) of Section 9(1)]

v v ¥
Interest, if payable Royalty, if payable by Fees for technical service, if payable by

Person resident in Inciﬂ Government A non-resident
L
Exception Y Y - :
If money borrowed If technical service
v ik L4 is used for business or royalty service is

If the money borrowed
or technical service or
royalty service is
utilized for business
or profession outside
India

If the money borrowed
or technical service or
royalty service is
utilized for making
income from any
source outside India

or profession in
India

utilized for business
or profession in
India or making
income from any

source in India
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[Explanation to section 9(1)(v)]
If -
(1) The assessee is a non-resident and engaged in the business of banking.
(2) Interest is payable by the permanent establishment in India of such non-resident to the head office

of any permanent establishment or any other part of such non-resident outside India.
then, the permanent establishment in India shall be deemed to be a person separate and independent
of the non-resident person of which it is a permanent establishment and the provisions of the Act

relating to computation of total income, determination of tax and collection and recovery would apply.

=  Section 9 provides that such interest payable by the permanent establishment in India of such non-resident

to the head office or any permanent establishment or any other part of such non-resident outside India shall
be deemed to accrue or arise in India and shall be chargeable to tax in addition to any income
attributable to the permanent establishment in India.

=  Accordingly, the PE in India shall be obligated to deduct tax at source on any interest payable to either the
head office or any other part or PE, etc., of the non-resident outside India.

Further, non-deduction would result in disallowance of interest claimed as expenditure by the PE and
may also attract levy of interest and penalty in accordance with relevant provisions of the Act.

“Meaning of Royalty: [Explanation 2 to section 9(1)(vi)]

Any consideration except chargeable as income under the head "Capital gains" for—
(i) the transfer of all or any rights (including the granting of a license) any patent, invention, model, design,
secret formula or process or trade mark or similar property;
(ii) the imparting of any information concerning the working of, or the use of any patent, invention, model,
design, secret formula or process or trade mark or similar property;
(iii) the use of any patent, invention, model, design, secret formula or process or trade mark or similar property;
(iv) the imparting of any information concerning technical, industrial, commercial or scientific knowledge,
experience or skill;
(iva) the use or right to use any industrial, commercial or scientific equipment;
(v) the transfer of all or any rights (including the granting of a license)
— in respect of any copyright, literary, artistic or scientific work
— including films or video tapes for use in connection with television or tapes for use in connection with

radio broadcasting.

As per Explanation 4 to section 9(1)(vi):

— the transfer of all or any rights in respect of any right, property or information (i.e. royalty) includes
— transfer of all or any rights

for use or right to use a computer software (including granting of a license)
— irrespective of the medium through which such right is transferred.

Engineering Analysis Centre of Excellence P. Ltd v. CIT and Another (2021)(Supreme Court):
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Issue:

Would the amounts paid by resident Indian end-users / distributors to non-resident computer software
manufacturers/suppliers, as consideration for the use/resale of the computer software through End-User Licence
Agreement (EULAs)/distribution agreements, be considered as payment of royalty for the use of copyright in the

computer software? If yes, is it liable for deduction of tax at source u/s 1957

Analysis and Decision:

» The Apex Court observed that as per the definition given in Explanation 2(v) to section 9(1)(vi) of the
Income-tax Act, 1961, “royalty” means consideration for, inter alia, the transfer of all or any rights (including
the granting of a licence), in respect of any copyright, literary, artistic or scientific work.

» As per Explanation 4 thereto, such transfer of all or any rights includes transfer of all or any right for

use or right to use a computer software (including the granting of a licence).

» As per the meaning assigned in the DTAA with Singapore, for example, “royalty” means payment of any
kind received as consideration for ‘“the use of, or the right to use, any copyright” of a literary, artistic or

scientific work. The meaning of royalty in India’s DTAA with other countries like Australia, Canada, France,
Italy, USA, Netherlands, Sweden, Taiwan, Japan, China etc. is similar if not identical.

» The Apex Court observed the following four categories of cases, in which the distribution agreements
and end-user licence agreements did not create any interest or right to such distributors or end- users,

which would amount to the use of or right to use any copyright:

(i) where computer software is purchased directly by an end-user, resident in India, from a foreign, non-resident
supplier or manufacturer.

(ii) where resident Indian companies acting as distributors or resellers, purchase computer software from
foreign, non-resident suppliers or manufacturers and then, resell the same to resident Indian end-users.

(iii) where the distributor happens to be a foreign, non-resident vendor, who, after purchasing software from a
foreign, non-resident seller, resells the same to resident Indian distributors or end-users.

(iv) where computer software is affixed onto hardware and is sold as an integrated unit/equipment by foreign,

non-resident suppliers to resident Indian distributors or end-users.

In all the above cases, the Apex Court held that the amount paid by resident Indian end-users or distributors
to non-resident computer software manufacturers or suppliers, as consideration for the resale or use of the
computer software through end-user licence agreements or distribution agreements, is not royalty for the
use of copyright in the computer software.

The provisions contained in the Income-tax Act, 1961 [namely, section 9(1)(vi) read along with Explanations 2
and 4 thereof], which deal with royalty, not being more beneficial to the assessees, have no application in the facts
of these cases. Consequently, the consideration paid to the non- resident computer software manufacturers or
suppliers would not be chargeable to tax India. Hence, no tax is required to be deducted at source u/s 195.

Note: As per section 90(2), the provisions of the Income-tax Act, 1961 will apply only to the extent they are more
beneficial to the assessee, in a case where India has entered into a DTAA with the other country. In this case,
since the provisions under the DTAA are more beneficial, the taxability of the payment would be determined as

per the meaning of royalty assigned under the DTAAs.
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Explanation as given at the end of section 9:

For the purposes of section 9(1)(V)/(vi)/(vii)), income of a non-resident shall be deemed to accrue or arise in India

and shall be included in the total income of the non-resident, whether or not,—

(i) the non-resident has a residence or place of business or business connection in India; or
(ii) the non-resident has rendered services in India.

Part of Explanation 1 of section 9:

In the case of a foreign company engaged in the business of mining of diamonds, no income shall be deemed to
accrue or arise in India to it through or from the activities which are confined to the display of uncut and
unassorted diamond in any special zone notified by the Central Govt. in the Official Gazette in this behalf.

(1) Payer is resident in India (i.e. money is received from a person resident in India).
(2) Recipient is non-resident / foreign company (i.e. money is received by non-resident / foreign company).
(3) Income arises outside India and transaction is not covered under any exception as given u/s 56(2)(x).

If these conditions are satisfied, money received by such NR / F.Co., shall be deemed to accrue or arise in Indi.a

— An asset or a capital asset being any share in a company registered or incorporated outside India
— shall be deemed to be and shall always be deemed to have been situated in India
— if the share derives, directly or indirectly, its value substantially from the assets located in India.

Explanation 6 of Sec. 9(1)(i) :- _——>i.e. Fair market value (Gross) —

‘-"\ I'(,’-
i.e. Net ofLiability
“Foreign company” — o

“Balance sheet”

Sh. Capital : v" |Assets : ——— =1. >10 Crores j On
(..shares* x FV.) —Located in India : —"Value—;. (+) —"“Specified Date”
R&S - v" | =Others x —2. >50% of All assetsJ
LiabilityT v — \ J
_ | \'
* Deemed to be derived its -
value substantially from *Book value (+) Book value
Assets Located in India. of Assets | 15%* of Assets
| | -
! Balar{ce Sheet \ Da@ of
| Date like 31/3 J \ Transfer
\ v’
Normally ~—
“B/S"
Date
ol Date of Trf.
Specified
Date “Specified Date”
(¥) (¥)
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Explanation 7 of Sec. 9(1)(i):-

Derivingits value substantially from........

Person Having Kd;‘-'i;‘ Hold...... Indian

Transfer
(¥)

Exemption (¥)

“Provided that”

Sharesin.... Co.

Assets

Along with “A/E”

Neither, Right Control / Management: %

—>Nor, Morethan 5% of Total V.P. or Share capital : HQ(

——> “Section 92A” ——"“Refer to Transfer Pricing Chapter”.
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“SECTION 6: DETERMINATION OF RESIDENTIAL STATUS”

Determination of Residential Status of Individual:-

= Normally, An individual will be resident in any previous vear if:

(a) He is a citizen of India who leaves India during the previous year for the purposes of employment

outside India or as a member of crew of an Indian ship and is in India in that previous year for a
period/s of 182 days or more; or
(b) He is a citizen of India or a person of Indian origin who being outside India, comes on a visit to India in

any previous year and is in India for a period/s of 182 days or more in that previous year; or
(c) In any other case:

(i) Isin India for a period/s of 182 days or more in that previous year; or

(ii) Having within the 4 years immediately preceding that previous year been in India for a
period/s amounting to 365 days or more in aggregate and is in India for a period/s of 60 days
or more in that previous year.

= Resident and ordinarily resident / resident but not ordinarily resident:

An individual is said to be a resident and ordinarily resident if he satisfies both the following conditions:

(a) He is a resident in any 2 years (or more) out of the last 10 previous years preceding the relevant
previous year, and
(b) His total stay in India in last 7 years preceding the relevant previous year is 730 days or more.

+s If an individual satisfies only one of the aforesaid conditions or none of the conditions are satisfied,

then such individual will be treated resident but not ordinarily resident.

Amendment s made by Finance Act, 2020:

» An individual shall be deemed to be a resident but not-ordinarily resident in the following case:

(a) The individual is an Indian citizen or person of Indian origin;
(b) His total income (except income from foreign sources) exceeds ¥ 15 lakhs during the previous year; and

(c) He comes on a visit to India during the relevant previous year for 120 days or more but less than 182 days
and has been in India 365 days or more within 4 years immediately preceding the relevant previous year.

Amendment No. 2 [Effect of newly inserted section 6(1A) read with section 6(6)(d)]:

» An individual shall be deemed to be resident but not-ordinarily resident in India if the following conditions are
fulfilled:
(a) The individual is an Indian citizen;

(b) His total income (except income from foreign sources) exceeds ¥ 15 lakhs during the previous year; and
(c) He is not liable to tax in any other country or territory by reason of his domicile or residence or any
other criteria of similar nature.

Section 2(29A): "liable to tax", in relation to a person and with reference to a country, means that
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— there is an income-tax liability on such person under the law of that country for the time being in force and

— shall include a person who has subsequently been exempted from such liability under the law of that
country (like, any income which is taxable in a particular country but full exemption is provided in that
country by a notification issued by the Government in that country).

For the aforesaid both amendments, "income from foreign sources" means income which accrues or arises outside

India (except income derived from a business controlled in or a profession set up in India).

Determination of Residential Status of Company:-

A company is said to be resident in India in any previous vear, if,—

(i) TItis an Indian company; or
(i1) Its place of effective management, in that year, is in India.

CONCEPTOF PLACEOF EFFECTIVE MANAGEMENT (POEM)

“COMPANY™

e
, v

_ ) IfPOEM | Then Residentin
Indian Co. : Always Resident OTHER COMPANY —* [nIndia —»>

Only India
In India. | ¢
v v
Passive®* oy e Engaged in Not Engaged in Active Business
Income } e Active Business Outside India
(4] Outside India. e )
—— I I H
Assets < 50% of - 4 v
In India Total Assets Majority Held Outside “Person” : “Place”™
of Board — Making Co.’s Where such
[+] Mg, Key Decisions
Management -
Employees . J & Commercial ’
Sl Rigdest ™ 50% of Total o . Decisions being made
T Tidis Employees i Presumed Outside
Tobe... India H—/
[+] .
- ~ =4 "y “Determine”
—
Payroll Exp. 50% of Total l i
on suac}}-lmEmpTgvees = P : 1l E: + But Guiding Principles:-
- gt If Power of Management is being 1. Location of Board Meetings.
exercised by Holding company or 2. Location of Executive Committee.
**PASSIVE INCOME: other person, Resident in India. . . 3. Toesiaol Head OfEes;
- _/
AGGREGATE OF - ~ 4. Use of Modem Technology.
g i Er ;
1. P i Sade ol Good ondlto Then 5: Dec?sTonsuaCu’cular Resoh-mons.
“Associated enterprise(s)”. Shall be 6. Decisions by Shareholders: Not Relevant.
i POEM ————  » In Indi 7. D2D Routine Decisions: Not Relevant.
2. Rent, Royalty, Dividend nda
Interest or Capital Gain. = Secondary Factors:
) Company Main or Substantial - Carry on
[Except case of Banking Co. or PFI] _% Activity )
Place Or

Accounting Records : Kept (¥)
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“TRANSFER PRICING”
Section 92: Computation of income from international transaction having regard to ALP:-
3
> Income;
International shall be :
related OR computed having
Transaction - i d
or > Interest or other expense; regard to
> Arm’s
Specified OR y
D ti . . . . length price.
SERLn b - Allocation of expenditure incurred in
e relation to joint activity (like, R&D activity
carried out jointly by MNC group enterprises))
— : Y |—> with non-associated enterprise (i.e. unrelated person)
ALP » Price : - (+)
In transaction.. L

; . as held in uncontrolled conditions.
In simple words, correct market price.

tion of section 92 (i.e. mandatory adoption of income, etc. at ALP):

If adoption of aforesaid income / interest or other expense/ allocated cost at arms length picﬂe/

has the effect of.......
v v
Reduction of income Or Increment of loss
= —
vy >

In such a case, Transfer pricing provisions shall NOT apply.

Section 92A: Meaning of associated enterprise .-

Two enterprises shall be deemed to be associated enterprises if, at any time during the previous year, -

(a) | One enterprise holds, directly or indirectly, shares carrying at least 26% of the voting power in other
enterprise; or

(b) | Any person holds, directly or indirectly, shares carrying at least 26 % of the voting power in each of such
enterprises; or

(c) | A loan advanced by one enterprise to the other enterprise constitutes at least 51% of the book value of the
total assets of the other enterprise; or

(d) | One enterprise guarantees at least 10% of the total borrowings of the other enterprise; or

(e) | More than half directors or members of the governing board or at least one executive director or

executive member of the governing board of one enterprise is appointed by the other enterprise; or

(f) | More than half of the directors or members, or at least one executive director or executive member of
the governing board of each of the two enterprises are appointed by the same person; or

(g) | The manufacturing or otherwise business of one enterprise is wholly dependent on any intangible (like,
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know-how, patents, copyrights, licenses, franchises, etc.) of the other enterprise; or

(h) | At least 90% of the required raw materials and consumables of one enterprise, are supplied by the other

enterprise and the prices and other condition relating thereto are influenced by such other enterprise; or

(i) | The goods manufactured by one enterprise, are sold to the other enterprise and the prices and other
condition relating thereto are influenced by such other enterprise; or

(j) | Where one enterprise is controlled by an individual, the other enterprise is also controlled by such
individual or his relative or jointly by such individual and his relative; or

(k) | Where one enterprise is controlled by a HUF, the other enterprise is controlled by a member of such
HUF, or by a relative of such member, or jointly by such member and his relative; or

() | Where one enterprise is a firm, association of persons or body of individuals, the other enterprise holds at
least 10% interest in such firm, association of persons or body of individuals.

Section 92 B : Meaning of international transaction:-

l . Entered between two or more associated
: : » Transaction . .
International transaction | means enterprises (out of which, at least one party must be
non-resident, which includes not-ordinarily resident)
(+)
In the nature of:
v
v v v v v
Purchase, sale, Providing Lending or Any other Business
or or or . or ;
lease, transfer or of borrowing transaction re-structuring or
use of any item services money having re-organization
whether tangible impact on transaction ir-
or intangible. income, respective of its
. losses or impact upon
includes a mutual arrangement for allocation of cost / expense in assets current or future
relation to joint activity as carried out by MNC group enterprises. income, losses
or assets.

Deemed international transaction:

A transaction of an assessee enterprise with unrelated person (whether resident or non-resident) will be
deemed with associated enterprise (i.e. Deemed international transaction) if in relation to relevant transaction:

(a) There is prior agreement between such unrelated person and associated enterprise; or

(b) Terms are substantially determined between such unrelated person and associated enterprise.

-

Assessee enterprise | Transaction | Mr. C (Unrelated person) »| Associated enterprises (B Inc.)
(A Ltd.) of Assessee enterprise (A Ltd.)
related -~ m—
-— Prior agreement; or substantial terms determination (v)

Then, it will be deemed with associated enterprise (i.e. Deemed International transaction).
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Section 92BA: Meaning of specified domestic transaction:-

Specified domestic transaction means:-

(1) | Any inter-unit transfer of goods or services [means, transfer of goods / services by the assessee from
his eligible business (i.e. eligible for deduction u/s 80IA to 80RRB or section 10AA), to a normal
business or vice-versa and consideration for such transfer does not match with fair market value of such
goods / services).

(2) | Any transaction between assessee (who is carrying on eligible business i.e. eligible for deduction u/s
80IA to 80RRB or section 10AA) and other person (carrying normal business), which produces profit
more than ordinary profit to the assessee.

(3) | Any transaction between assessee (who exercised option u/s 115BAB) and other person carrying

normal business, which produces profit more than ordinary profit to the assessee.

Provided that aggregate of aforesaid transactions during the previous year must exceed ¥ 20 crores.

Section 92C: Computation of arm’s length price .-

ALP shall be determined by the most appropriate method, out of the following methods, which will be
applied in prescribed manner (as given in Rule 10B) which is as follows:

(1) | COMPARABLE UNCONTROLLED PRICE METHOD:

When will it be regarded as most appropriate method? | If details of comparable transaction, prices,
etc. are given.

MANNER / STEPS FOR APPLICATION OF THIS METHOD (TO ARRIVE AT ALP):

(i) | Identify the price Charged / Paid in comparable uncontrolled transaction v

(ii) | Adjust such price to account for the difference between international transaction (or | (+)/(-)
specified domestic transaction) and the comparable uncontrolled transaction

ALP

(2) | RE-SALE PRICE METHOD:

When will it be regarded as most appropriate method? | If purchased goods / services from associated
enterprise are resold to unrelated person.

MANNER / STEPS FOR APPLICATION OF THIS METHOD (TO ARRIVE AT ALP):

(i) | Identify the price charged against resale of such goods or service to unrelated persons v
(ii) | Reduce the normal gross profit margin (-)
(iii) | Reduce expense incurred by assessee in relation to purchase of such goods/services (-)
(iv) | Adjust such price to account for any other difference (if needed) (+)/(-)
ALP

(3) | COST PLUS METHOD:
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When will it be regarded as most appropriate If details about cost & profit mark up are given.
method?

MANNER / STEPS FOR APPLICATION OF THIS METHOD (TO ARRIVE AT ALP):

(i)

Determine direct & indirect cost of the tramsaction and comparable uncontrolled 4
transaction for which ALP is being computed

(ii)

Determine the normal gross profit mark up, and adjust it to account for the difference v
between above said transaction

(iii) | Increase the cost by such adjusted Markup (+)
ALP
(4) | PROFIT SPLIT METHOD:
When will it be regarded as most appropriate method?
If there is a case of multiple international transactions (or SDT) and can’t be evaluated separately.
MANNER /STEPS FOR APPLICATION OF THIS METHOD (TO ARRIVE AT ALP):
(i) | Determine the combined net profit
(i.e. Total consideration received (-) Total cost incurred upon such project by the group)
(ii) | Allocate such profit amongst all involved associated enterprises on the basis of their performed
functions, assets employed or risk assumed (i.e. in Relative contribution ratio).
(if)
Cost incurred by it = 4
(+) Allocated net margin  : v
(5) | TRANSACTIONAL NET MARGIN METHOD:

When will it be regarded as most appropriate method? | When details of net margin of comparable

uncontrolled transaction are given.

MANNER / STEPS FOR APPLICATION OF THIS METHOD (TO ARRIVE AT ALP):

(i)

Identify the net margin realized in comparable uncontrolled transaction.

(ii)

(iii)

(6)

OTHER METHOD (AS PRESCRIBED BY THE BOARD) [Rule 10AB]:-

Adjust such net margin to account for the differences between international transaction and
comparable uncontrolled transaction.

Such adjusted net margin will be treated ALP (in terms of net margin).

— Consider the price which has been charged or paid, or would have been charged or paid,
— for the same or similar uncontrolled transaction,

— with or between non-associated enterprises,

— under similar circumstances, considering all the relevant facts.
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4] In a case where more than one price is determined by the most appropriate method, the Arm’s length
g
pI'iCG in relation to such transaction shall be computed in prescribed manner which is as follows:

Rule 10CA : This Rule is Applicable where Most Appropriate Method %More than one price (v) an this case,, Final ALP ?
I

I . ; " - :
| Range Concept — > Apply in a case where six or more entries (i.e. comparable transactions) are given.
I Arithmetical mean approach — Apply in other cases (i.e. where less than 6 entries are given means where range concept

\Z is not applicable)
RANGE CONCEPT:-
(1) Identify the price of, comparable transaction Details (i.e. prices) of six or more entries (i.e. comparable transactions)
of, : E1 E2 E3 E4 ES E6 E7 - - - -
CurrentYear : v 4 v v v v 4 v
Ist Last Year v v v v v v v v
lind Last Year v Y v v 4 v v v
(2) Compute weighted average of such prices v v v v v v v v
(3) Arranged such results in Ascending order v v v v v v v v
Place / No. I ! 2 3 4 5 6 7 8
If this Fractional figure ——> Value at 5" place : Consider
(4) |dentify 35" percentilei.e. : Total x 35 _ @ Result (e.g. 4.5) (in ascending dataset) (')
entries 100 isin....
in dataset Whole Number . Average of value : Consider
(e.g.5) at 5" & 6 place ()
If this Fractional figure —— Value at 5" place : Consider
(5) Identify 65t percentile i.e. : Total entries 65 Result (e.g. 4.8) (in Ascending Dataset)  (¥)
in dataset 100 ‘® ST~

Whole Number ——= Average of value : Consider
(e.g. 5) at 5"& 6Mplace (v
(in Ascending dataset)
(6) Construct an Arm’s Length Range: Result of 35" percentile To Result of 65™ percentile.
With in arm’s length Range: Price Actually shown by Assessee shall be taken as Final ALP.

(7) If Price actually shown by assessee @[
Qutside Arm’s Length Range

Median of Dataset shall be taken as Final ALP .

i.e.l if this Fractional figure (e.g. 7.6)——> Value at 8" place : Consider
Total entries in 50 Result (in ascending dataset) ()
Ascending Dataset X100 = isin...

Whole Number (e.g. 8) ——> Average of value : Consider
at 8th & 9th place ()

ARITHMETICAL MEAN APPROACH:
If range concept is not applicable (i.e. in a case where data set consists of less than six entries), the arm's length

price shall be the arithmetical mean (i.e. average) of all the values given.

Provided that if the variation between the arithmetical mean and actual transaction price (as shown by the
assessee) does not exceed 3% (in case of wholesale trading: 1%) of the actual transaction price, in such a case,
actual transaction price shall be deemed to be the arm’s length price. (Means, no adjustment will be required).

LI (L] K P{H &)} Circumstances in which ALP can be computed by the AO:

If on the basis of material available to him, he is of the opinion that —

(a) The price has not been determined as per prescribed method (or in prescribed manner); or
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(b) Any information and document have not been kept and maintained as per section 92D; or
(c) The information or data used in computation of ALP is not reliable or correct; or

(d) The assessee has failed to furnish required information or document within the specified time under a
notice issued under section 92D,

- the Assessing Officer may determine the arm’s length price subject to an opportunity which will be
given by the Assessing Officer to the assessee through a show cause notice.

SIS PASRCIR Where an arm’s length price is determined by the Assessing Officer, the Assessing Officer
may compuite the total income of the assessee having regard to such arm’s length price.

= No deduction under section 10AA or under Chapter VI-A shall be allowed in respect of the enhanced

amount of income which is in effect of such ALP.

= (Considering the ALP (as determined for payer), payee can not claim refund of excess TDS.

Section 92CA: Reference to Transfer Pricing Officer:-

In relation to
International transaction or Specified Domestic Transaction

(1)

‘} Transfer Pricing Officer (TPO) ‘

\May Refer “Computation of ALP” to ..... j

With the prior approval of CIT / PCIT.

shall serve a Notice to the ....
() TP& \ Assessee

requiring him to furnish reliable Supportive Evidences
on a date to be specified in such notice

(24) During the course of Proceedings, Any other International | | Then TPO shall determine ALP of such other international transaction

Transaction comes to the notice of the TPO as if it has been referred to him by the assessing officer.
During the course of Proceedings, an
(2B) international transaction which was not Then TPO shall determine ALP of such other international transaction
reported ufs 92E comes to the notice of the TPO as if it has been referred to him by the assessing officer.
Note: if during the proceedings, TPO detect new S/D/T, then he is not empowered to determine ALP for the same under this section.
After considering all Documents, evidences Shall pass...
(3) | TPO Order determining ALP.

v
Time limit : 60 days before the date on which time Limit for completion of assessment/Re-assessment as given u/s 153/153B Expires.

However, where assessment proceedings are stayed by any Court or where a requisition for exchange of information has been made

from foreign tax authority under the DTAA u/s 90/90A,

— the time available to TPO for making an order after excluding (i.e. adding) the time for which assessment proceedings were stayed
or the time taken for receipt of information, as the case may be

— is less than 60 days, then

— such remaining period shall be extended to 60 days.

% In such a case, time left for AO (after the extended time-limit of TPO) is less than 60 days, it shall be extended to 60 days.

(4) ‘ AO Iﬁl Shall pass his Assessment order In confirmity of order of T.P.O, (means, order of TPO shall be binding upon AO). ‘

(5) TPO in case his order having mistake Apparent from Record.... “MAY AMEND HIS ORDER"”
But subject to the Provisions of Section 154.
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Section 92CB: Power of Board to make safe harbour rules:-

» The determination of ALP by AO or TPO shall be subject to safe harbour rules as framed by the Board.

» “Safe harbour” means circumstances in which the income-tax authorities shall accept the transfer price
declared by the assessee.

Rule 10TD: Safe harbour in relation to international transactions:

Not Notified for A.Y. 2023-24

SI.
No.

Eligible International
Transaction

Circumstances in which transfer price (based on margin as specified
below) declared by the assessee shall be accepted by the 1.T. Authority

15

Provision of software

development services

Where the value of
international transaction ....

The operating profit margin declared in
relation to operating expense incurred must
be

doesn’t exceed 100 Crores

at least 17 %

exceeds T100 Crores but
doesn’t exceed 3200 Crores

at least 18%

Provision of information
technology enabled
services

Where the aggregate value of
such transactions entered
into during the previous year

The operating profit margin declared in
relation to operating expense incurred must
be

doesn’t exceed 100 Crores

at least 17 %

exceeds 100 Crores but
doesn’t exceed ¥200 Crores

at least 18%

Provision of knowledge
process outsourcing
services

The value of international transaction does not exceed 200 Crores and

Where proportion of The operating profit margin declared in
employees cost out of relation to operating expense incurred must
operating expense is be
Not less than 60% at least 24 %
Less than 60% but not less than at least 21%
40%
Less than 40% at least 18%

Advancing of intra-group
loans where the amount of
loan is denominated in

The interest income must be declared as per the rate which is not less

than....

Credit Rating (as per CRISIL)

One-year money lending rate of SBI as on
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Indian Rupees (INR). of the recipient enterprise 1st April of the relevant previous year
L (+)
between AAA to A 1.75%
BBB-, BBB or BBB+ 3.25%
between BB to B 4.75%
between C to D 6.25%
Not available 4.25%
5. Advancing of intra-group The interest income must be declared as per the* rate which is not less
loans where the amount of than....
loan is denominated in . .
- Credit Rating (as per CRISIL) | 6 Months London Inter-Bank Offer Rate as
foreign currency. o . 0 _
of the recipient enterprise on 30" September of relevant previous year
15, (+)
between AAA to A 1.50%
BBB-, BBB or BBB+ 3.00%
between BB to B 4.50%
between C to D 6.00%
Not available 4.00%
6. Providing corporate The guarantee commission or fee declared is at least 1% per annum on
guarantee the amount guaranteed.
7 Provision of contract The value of international transaction does not exceed ¥200 Crores
research and development and
services ; ; ; e ; .
) The operating profit margin declared by the eligible assessee in relation to
Alonl operating expense incurred is at least 24%.
» software development;
or
» generic
pharmaceutical drugs
9. Manufacture and export The operating profit margin declared by the eligible assessee from the
of core auto components eligible international transaction in relation to operating expense is at least
12%.
10. Manufacture and export The operating profit margin declared by the eligible assessee from the

of non-core auto

eligible international transaction in relation to operating expense is at least
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components 8.5%.
11. Receipt of low value- The entire value of the international transaction, including a mark-up upto
adding intra-group 5%, does not exceed a sum of ¥10 Crores.
services

(like, support services)

Rule 10THC: Safe harbour for specified domestic transactions. Applicable for A.Y. 2023-24
1 Supply /transmission of | The tariff (or its methodology) is determined (or approved) by the Appropriate

electricity by Govt. Co. Commission as per the Electricity Act, 2003.

2. Purchase of milk or milk | The price is determined at a rate on_the basis of the quality of milk,
products by co-operative |(a) irrespective of, the quantity of milk procured and % of his shares /
society from member voting power as held in the co-operative society; and

(b)such prices are routinely declared by the co-operative society in a
transparent manner and are available in public domain.

Section 92CC: Advance pricing Agreement (APA).-

Apply .
el ~ Person entering into an
May enter into an Advance Pricing Agreement” with..... International Transaction
\l/which will provide...
“for determination of ALP” “or” Specify the Manner “for determination of ALP”
which will be...
b !
Either | Or
Out of Six methods as given u/s 92C(1) Any Other Method

(subject to necessary adjustment/variation)

ALP in relation to _ International transaction ——— shall be determined —— as per APA.
Covered under APA

APA

» will be valid for a period specified therein (but not exceeding 5 years).

= Binding—| upon....

—————= Applicant for international transaction covered under APA.

APA —» — CIT & subordinate Authority__F°" ., such International Transaction of such person.
having
> Not Binding if there is a change in Legal / Factual position on APA.
Impact

Found

APA obtained on the basis of ———= then, it may declare such APA as \ioid-ab-lnitio.

Fraud or misrepresentation of facts
“Result”

Already availed benefit will be withdrawn, for which, in addition to normal time-limit, following extra time has been given:
From Date of APA To the date on which such APA declared as void-ab-Initio.
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Roll back Mechanism: ~ in relation to....

For determination of ALP »| International Transaction
may provide r or

Specify the manner for the same

v
APA Entered during 4 previous years

preceding the first of the previous
year for which APA applies.

= It may be noted here that as per Rule 10MA - Applicability of roll back provision must be requested for all roll
back years (i.e. 4 years) in which such international transaction has been undertaken.

Section 92CD: Effect to Advance Pricing Agreement:-

(1) | If return for any previous year to which APA applies has already been furnished before the date of such

APA, assessee shall furnish a modified return within 3 months from the end of the month in which such

APA was entered, and such return shall be deemed to be a return u/s 139.

(2) If on the date of filing of modified return assessment or re-assessment for such year is pending:

AO shall consider such APA and modified return in completing such assessment / re- assessment.

= Time limit as otherwise available for completion of such assessment / re- assessment shall be extended
by one year.

3) If without awaiting for modified return (i.e. before the expiry of time limit of modified return), assessment or

re-assessment for any year ro which APA applies has already been completed.

In such a case, to give effect of APA, AO shall pass an order modifying the total income of the relevant
assessment year (determined in such assessment/reassessment) having regard to and in accordance with APA.

Such proceedings must be completed within one year from the end of the year of filing of modified return.

Amendments in Section 92CB & Section 92CC as made by the Finance Act, 2020:-

Section 92CC:
» Under the existing provisions, the CBDT may enter into an APA with any person, determining the ALP or

specifying the manner in which ALP is to be determined, in relation to an international transaction to be entered
into by that person.

» The scope of this section 92CC has been widened to provide that the CBDT may also enter into an APA
with any person determining income referred to in section 9(1)(i), or specifying the manner in which said
income is to be determined, as is reasonably attributable to the operations carried out in India by or on
behalf of that person, being a non-resident.

» The amendment in section 92CC provides that APA can be entered into to determine "the income referred to in
section 9(1)(i) as is reasonably attributable to the operations carried out in India by or on behalf of the non-
resident."

Section 92CB:

» Section 92CB, which relates to power of CBDT to make safe harbour rules, provides that the determination of

arm's length price (ALP) under section 92C or section 92CA shall be subject to safe harbour rules.
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“1/7/20”  1/10/20 * "31/1/21”
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P.Y ROI Date 1/1 g /20 “T L
19-20 v of Modified For
AY. —: A_‘l;i-\ Return Modified
20-21 i [W( 3T Filed Return
ct.12 (+ 1 ==k
[ o ipteiing TR e i PN il ek~ “Deemed ROI
Asstt. < Asstt./ Re-Asstt. ufs 139"
Or i
Re-Asstt. If Pending (v) |
1\ Y
If Already : Completed ( v') j AO: Modified Return shall
_ f .
lln such a case, (Diy) S,APA Co+|der

To Give Effect of APA

AO : shall proceed for pass a
Modification Order

as per APA (¥') |

\l/ Y

“Special Time Limit”:

L

Year of filing of Modified Return).
(+) 3

“ One year”

v

To Complete Asstt./ Re-Asstt.

“Time-limit”

Time Limit as given u/s 153, etc.

(+)

“12 months”
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» For this purpose, safe harbour means the circumstances in which the income-tax authorities shall accept the

transfer price declared by the assessee.

» This Section has been substituted to provide that apart from the determination of ALP, the determination of the

income referred to in section 9(1)(i) shall also be subject to safe harbour rules.

» Explanation to section 92CB defining safe harbour is, amended to provide that safe harbour would now also

include circumstances in which income tax authorities shall accept the income under section 9(1)(i) declared by

the assessee.

Combined effect of section 92D, 92E, 271AA, 271BA and section 271G:-

Obligations Default Penalty
—» Keep & maintain prescribed
information &  documents If fails to keep and 29,
In relation to (Except where aggregate value .
N International ) i maintain the same of value
niernational | o1 of transaction doesn’t exceed h
: > suc
transaction % 1Cr.) upto prescribed period .
Assessee > or specified viz. 8 years from the end of transaction
domestic the relevant assessment year. 271AA
transaction : e :
— Furnish  such  information If fails to furnish such
within 30 days from receipt of information 2%
notice in this regard from 271G of value
AO/CIT(A). The AO / CIT(A) (This may be levied by TPO also) such
is also empowered to extend Fornishineorrech transaction
time (on request) by a further . .
A dine 30 & information
period not exceeding ays. 271AA
271AA
—*| Obtain and furnish a report If fails to furnish such % 1.00.000
from C.A. one month prior L, | report 271BA e
to the due date of ROL Fails to report any 2% of
Section 92 E transaction in such value of
o report 271AA such
Also  keep and maintain .
‘ : . - : transaction
| is constituent prescribed  information &
. shall : ;
entity of an |——»| documents in respect of the
international international group .
group Furnish prescribed information
to prescribed authority upto If fails to furnish T 5,00,000
prescribed date. such information 271AA

Section 92CE: Secondary adjustment in certain international transactions:.-

Amended Rule 10CB: Computation of interest income pursuant to secondary adjustments:-
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Excess money or part | Interest on non-repatriated
Case their of must be excess money or part thereof
repatriated to India within the specified time
with in 90 days from: limit, is chargeable from:

() | Where a primary adjustment to transfer price has | e due date of filing of | the due date of filing of
been made suo-motu by the assessee in his ROI ROI u/s 139(1) ROI u/s 139(1)

(i) | Where a primary adjustment to transfer price | tpe date of the order of | the date of the order of
made by the Assessing Officer / Appellate Assessing Officer / Assessing Officer /
Authority has been accepted by the assessee Appellate Authority Appellate Authority

(iii) | Where a primary adjustment to transfer price is
determined by an advance pricing agreement
entered into by assessee u/s 92CC

» If the APA has been entered into upto the due | the date of filing of ROI | the due date of filing of
date of ROI for the relevant P.Y. u/s 139(1) ROI u/s 139(1)
» If the APA has been entered into after the due | the end of the month in the end of the month in
date of filing of return for the relevant P.Y. which the APA has which the APA has been
been entered into entered into

(iv) | Where assessee has exercised option as per the | 1,0 dye date of filing of | the due date of filing of
safe harbour rules u/s 92CB ROI u/s 139(1) ROI w/s 139(1)

(v) | Where a primary adjustment to transfer price is | the date of giving effect | the date of giving effect by
determined by a resolution arrived at under | by the A.O. under Rule | the A.O. under Rule 44H
mutual agreement procedure under DTAA. 44H to such resolution to such resolution

In case of failure to repatriate the excess money with in the above time-limit, interest would be computed as follows:

is denominated in foreign currency

Case Rate
(1) | Where the international transaction | At the one year marginal cost of fund lending rate of SBI as on
is denominated in Indian rupee Ist April of the relevant previous year + 3.25%.
(ii) | Where the international transaction | At six month London Interbank Offered Rate (LIBOR) as on

30th September of the relevant previous year + 3.0%.

Scheme relating to one-time payment named as additional income-tax on excess money [sub-sections (2A) to (2D)]:

» Where the excess money or part thereof has not been repatriated in prescribed time, the assessee may at his

option pay additional income-tax at the rate of 18% (+12% surcharge + 4% HEC) on such excess money.

» If the assessee pays the additional income-tax, he will not be required to make secondary adjustment or

compute interest from the date of payment of such tax. It is needless to say here that he is required to make

secondary adjustment pertaining to interest till the date of payment of additional tax.

» The tax so paid shall be the final payment of tax and no credit shall be allowed in respect of such tax.

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir)
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“DOUBLE TAXATION RELIEF”

Section 90: Relief in case where DTAA exists (i.e. Bilateral Relief).-

This section empowers the CG to enter into an agreement (i.e. DTAA) with the Govt. of any country outside

India or specified territory outside India (i.e. Notified by the CG, like, Hong Kong, Macau, Netherlands, etc.).

Purposes of » For grating relief* in respect of Income chargeable under the Indian Income Tax Act

DTAA and the income tax law of that foreign country / territory to promote Mutual economic
or relations, trade and investment etc.
Underlying » For the avoidance of double taxation of income without creating opportunities for
idea behind non-taxation or reduced taxation through tax evasion or avoidance (including through
DTAA treaty-shopping arrangements aimed at obtaining reliefs provided in the said

agreement for the indirect benefit to residents of any other country/territory.
» For exchange of information for the prevention of evasion or avoidance of income tax.

» For recovery of income tax.

*Methods (i) Exemption Method: A particular income is taxed in one of the two countries and

of exempted in the other.

granting relief (ii) Tax Credit Method: The income is taxed in both the countries in accordance with the

under respective tax laws read with DTAA, but country of residence shall allow credit for the tax
DTAA charged thereon in the country of source.
Effect If there is a difference between the tax treatment as per the provisions given under the
of Act and the tax treatment as per the agreement, then, provisional treatment or treatment
such as per agreement whichever is more beneficial to the assessee shall apply.
agreement

Exception:

If DTAA provides that “the taxation levied on any foreign concern in India shall not be

less favorably than the taxation levied on Indian concern carrying on the same activities
in the same circumstances.”

In such a case, taxation of foreign company (like, in respect of its branch in India) at the
rate applicable to foreign company (i.e. 40% ) which is higher than the rate applicable to

domestic company, shall not be regarded as less favourable charge / levy of tax in respect

of such foreign company. [Explanation 1 to section 90]
Condition — Non-resident to whom double taxation avoidance agreement applies,
for — shall not be entitled to claim any relief under such agreement
claiming — unless a certificate of his being a resident in any foreign country / territory (i.e. Tax
relief under Residency Certificate)
DTAA — is obtained by him from the Government of that foreign country / territory.

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 71
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» The aforesaid assessee shall also provide such other documents and information, as
may be prescribed.

Section 91: Reliefin case where no DTAA exist (i.e. Unilateral Relief):-

Essential (1) The assessee must have been resident in India.
conditions for (2) The income must be earned outside India.
claiming relief (3) The assessee must have paid the tax on such income in the foreign country.

Lower of the following:

Quantum Tax attributable from such double taxed income in India which shall be computed as under:

of Tax on total income in India

relief X Such double taxed income
Total Income in India

Tax attributable from such double taxed income in foreign country which shall be

computed as under:

Tax paid in foreign country

X Such double taxed income
Total Income assessed in foreign country

Double taxed income means: Net income i.e. income after all expenses and deductions as

available under the Income-tax Act.

Sechion 90A -
Specified Specified Association
Association - = situated in Specified
- = May enter into an Agreement wwith. .. = -
in India Territory out side
India
| o] AR
Granting Avoidance Forexchangse of For
Double OR of OR Information OR Recowvery
Taxation Double To Prewvent of tax
2 = [————— N
Relief Taxation I.T. Evasion or
withouot..... Avoidance

LS ’

Central Govt.———— By MNotification ———Adopt & Implemeaent

such agreement
[

Section 155(14A): Enabling claim of credit for foreign tax paid in case of dispute:-

- If due to dispute upon foreign tax payment, credit for such tax u/s 90/90A/91 has not been given and
- if subsequently such dispute is settled; and

- the assessee, within six months from the end of the month in which the dispute is settled,

- furnishes to the Assessing Officer

- evidence of settlement of dispute, and evidence of payment of such tax along with an undertaking that credit
has not been claimed or will not be claimed in future,

- Then Assessing Officer shall allow credit for the same by amending assessment order / intimation u/s 154.

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 72
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“ASSESSMENT OF CHARITABLE/ RELIGIOUS TRUST AND INSTITUTION”

As per section 2(15): Gharitable purpose includes-j

¢ '
' ¥ ¥ ' v ¥
Relief Education Medical Yoga Preservation of: . Advancement of
of the Relief » Environment (including watershed § any other object
poor forest, or wild life), or E of general
» Monuments or places or objects of ! public utility
artistic or historic interest; § vy
E EXCEPTION

Y

— If it involves any trade, commercial or business activity,

— which is carried on for any consideration (ir-respective of use of such income / retention of such income)

v
But
v v
If such activity i.e. commercial activity is undertaken in Aggregate receipts from 20% of
the course of actual carrying out of its main object AND such commercial :|’ total
i.e. Advancement of any other object of general....... activity / activities receipts in
during the P.Y. that P.Y.
b SO

In this case, Exemption will be available.

It may be noted here that if in a particular vyear commercial receipts exceeds 20% of total receipts, then

v : v
For such year: Registration will not be cancelled by the CIT only
Exemption u/s 11&12 will not be allowed. because of the reason that commercial receipts
[Section 13(8)] exceed 20% of total receipt. [BOARD CIRCULAR]

Incomes eligible for exemption u/s 11:-

Income held for charitable or religious purpose: Exempt upto the extent of application of
derived from such income for such purposes in India.
property... held under trust created for international welfare: Foreign application for such
purposes will also be exempt.
T With specific direction of forming part of . Fully exempt (See Amendment below)
T tl'y corpus of the trust (i.e. corpus donation) (without limitation of its applications).
ontr on . S
_l 1(111 Will be deemed property income;
received...
In otherwise case (i.e. without such direction)» Section 12

Will be exempt upto the extent of

its application in India.
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Amendments made by the F. A. 2021

Income in the form of voluntary contributions made with a specific direction, that they shall form part of the

corpus of the trust or institution, shall be fully exempt subject to the condition that such voluntary

contributions are invested or deposited in one or more of the forms or modes specified in section 11(5)

maintained specifically for such corpus.

dditional Corresponding Amendments (as made by the Finance Act, 2021):

Explanation 4 to section 11(1):

For the purposes of determining the amount of application (for exemption u/s 11),

(1)

Application for charitable or religious purposes from the corpus shall not be treated as application of
income for charitable or religious purposes.
Provided that the amount not so treated as application, or part thereof,

shall be treated as application for charitable or religious purposes

in the previous year in which the amount, or part thereof, is invested or deposited back, into one or more
of the forms or modes specified in section 11(5) maintained specifically for such corpus,

from the income of that year and to the extent of such investment or deposit.

Income (i.e. capital gain) It

arises on transfer of

Consideration is fully re-invested in | then G will be fully exempt.
new property for such purposes

Quantum of exe':’mption will be:

property held for dien
charitable or religious Consideration is partly re-invested:%, Cost of(m)aw asset
in such property N
purpose.... Cost of transferred asset.

OTHER RELEVANT POINTS:

Exemption depends upon application of income for charitable or religious purpose which includes —

(@)

Revenue expense.

(ii)

Capital expense (Purchase of capital asset).

» It may be noted here that if acquisition has been claimed as application then no depreciation will be
allowed on it neither in same nor in any other year. Section 11(6)

INSERTION MADE BY FINANCE ACT, 2022:

For the purposes of this section,

any sum payable by any trust or institution shall be considered as application of income

in the previous year in which such sum is actually paid by it

(irrespective of the previous year in which the liability to pay such sum was incurred by the trust or

institution according to the method of accounting regularly employed by it)
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Provided that where during any previous year, any sum has been claimed to have been applied by the trust or

institution, such sum shall not be allowed as application in any subsequent previous year.

(iii) | Application out of loan/borrowing:
Explanation 4 to section 11(1):
for the purposes of determining the amount of application (for exemption u/s 11),
(i) Application for charitable or religious purposes, from any loan or borrowing, shall not be treated
as application of income for charitable or religious purposes
— Provided that the amount not so treated as application, or part thereof,
— shall be treated as application for charitable or religious purposes
— 1in the previous year in which the loan or borrowing, or part thereof, is repaid from the income of that
year and to the extent of such repayment.
(iv) | Set off of excess application of any preceding vear:
For the purposes of section 11(1), it is hereby clarified that
— for the computation of income required to be applied or accumulated during the previous year
— no set off or deduction or allowance of any excess application of any of the year preceding the
previous year, shall be made.
(v) | Donation to other trust / institution registered u/s 12AA/12AB or approved u/s 10(23C).
BT Q04R If donation has been given with specific direction that they shall form part of the corpus of
the recipient trust as covered uw/s 12AA/12AB or approved u/s 10(23C) i.e. corpus donation, shall not be
treated as application of income.
(vi) | Payment in contravention of provisions of section 40A(3)/(3A) or 30% of sum (as paid/credited) in
contravention of section 40(a)(ia), will not be eligible for exemption.
(WORNINSERTION MADE BY FINANCE ACT, 2022; Explanation 3A to section 11(1

—  For the purposes of this sub-section,

—  where the property held under a trust or institution includes any temple, mosque, gurdwara, church
or other place notified u/s 80G(2)(b),

— any sum received by such trust or institution as voluntary contribution

—  for the purpose of renovation or repair of such temple, mosque, gurdwara, church or other place,

— may, at its option, be treated by such trust or institution

— as forming part of the corpus of the trust or the institution,

—  subject to the condition that the trust or the institution:

(a) applies such corpus only for the purpose for which the voluntary contribution was made;
(b) does not apply such corpus for making contribution or donation to any person;
(c¢) maintains such corpus as separately identifiable; and

(d) invests or deposits such corpus in the forms and modes specified u/s 11(5).
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Explanation 3B:
—  For the purposes of Explanation 3A,
—  where any trust or institution has treated any sum received by it as forming part of the corpus, and

— subsequently any of the conditions specified in clause (a) to (d) of the said Explanation is violated,

— such sum shall be deemed to be the income of such trust or institution

— of the previous year during which the violation takes place.

< Identical provisions to Explanation 3A & 3B have been inserted in section 10(23C) by F.A. 2022.

ACCUMULATION FACILITIES TO TRUST:-

@

Trust can accumulate upto 15% of income* to be utilized for charitable / religious purpose in future.

= Since there is no requirement to specifty the purpose and period about it, hence, it is treated as adhoc
deduction.

()

For claiming full exemption, trust is required to apply 85% income for charitable or religious purpose,
subject to the following exceptions:

Exception - [ Clause 2 of Explanation to section 11(1
Cases (a) If due to non-receipt of income, OR (b) For any other reason
of (like, income received at year end, etc.)
DEEMED
APPLICATION OF Trust couldn’t met out the standard of 85%, still, such income (i.e. shortfall)
INCOME shall be deemed to have been applied* during the year of deriving of such income.
OBLIGATION Such income (i.e. shortfall) must be Such income (i.e. shortfall) must be
ATTACHED TO applied in the year of receipt or in applied in the immediately following
TRUST

next year theirof. year of the current year.

In both the cases, a declaration must be filed upto the due date of filing of ROI.

If violation, then | *Such deemed applied amount will be | *Such deemed applied amount will be
CONSEQUENCE | taxable as income of next year to the | taxable as income for such immediately

year of receipt. following year of the current year.

It may also be noted here that- If such income (i.e. shortfall) is applied for making a donation to any
trust or institution registered u/s 12AA/12AB or to any fund u/s 10 (23C), then that shall not be
treated as application of income for charitable or religious purposes.

Exception — Il Section 11(2)

Assessee trust can claim exemption in respect of accumulated income in excess of 15% but subject to
fulfillment of the following conditions:
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(a) Statement (must be filed in Form 10 upto the due date of ROI)
Trust 4 » AO
| Specifying
v . v
Purpose* of such accumulation Period for such accumulation j» 5 Years

*It is not necessary to particularize each and every object for which accumulation is sought. It is

enough if the assessee seeks permission for accumulation for the object (like, medical relief).

(b) | Such money should be invested / deposited in any mode as specified u/s 11(5)] [like, investment
in Govt. securities, shares of public sector company, deposit in bank, post office, etc.].

Section 11(3): Exemption withdrawn if specific conditions not satisfied :-

oL NELL LT LN Such excess accumulated

If such excess accumulated income..... " .
income shall be taxable as income...

(a) | is applied for a purpose other than the purpose as specified | of the year of such application i.e. mis-

in statement utilization of accumulated income.

(b) | Cease to remain invested/deposited in specified mode of 11(5) | of the year in which it is so ceases.

(¢) | Not utilized for specified purpose with in specified period | of the next year (i.e. 6™ year) of period
(like, 5 years) and in next year theirof (i.e. 6 year) specified in the notice (like, 5 years).

(d) | Donated to trust/institution of section 12AA/12AB/10(23C) | of the year in which it is denoted

m There is no prohibition of donation out of income accumulated upto 15%. [Bagri foundation(Del.-HC)]

Section 11(4) and 11(4A). Treatment of Business Income :-

p tv includes busi dertaki But To claim exemption in relation of business income,
roperty includes business undertakin >
perty £ following two additional conditions must also be satisfied:
v : v
Such business must be incidental to the Separate books of account must be maintained by

i ’ P — +
attainment of the object of the trust /institution (&) such trust / institution in respect of such business.

Section 11(7): Restriction on claim of exemption u/s 10 to a Registered Trust u/s 12AA/12AB:-

has been granted

If registration Means assessee is eligible to claim exemption u/s 11
u/s AND In such a case
12AA/12AB it is in force

No exemption can be claimed u/s 10 except 10(1), 10(23C) &10(46).

» Provided that such registration shall become inoperative from the date on which such trust or institution is
approved/notified u/s 10(23C)/10(46) or 1% October, 2020, whichever is later.

77



© SATISH MANGAL (9350647377, For Notes & Updates, Join Telegram Channel: CA Satish Mangal (DT) Trust Taxation

10(23C)/10(46).

» But in such a case, the trust or institution may apply to get its registration operative u/s 12AB and on
doing so, the approval u/s 10(23C)/10(46) to such trust or institution shall cease to have any effect from the

date on which the said registration becomes operative and thereafter, it shall not be entitled to exemption u/s

(oIR8 w.e.f. 1 Oct., 2020, an institution may hold either registration u/s 12AB or Approval u/s 10(23C)/10(46).

Section 12A: Essential Condiitions for claiming exemption u/s 11 &12:-

If in the absence of registration, exemption has been claimed for any has shifted from

medical relief to

v v ' v
Assessee trust must get itself registered with the PCIT/CIT. If total : To claim
e 1 income of : ANY
| .
If such trust Tvrsce of the trust : exemption
'y : . without | u/s 11&12
v 3 modification of . |
Applied f istration to the PCIT/CIT (+)  Got registered u/s object of the trust EXEMpHOn: |
Ppec o1 fegistation T the AR ws11&12, | ROImust
———— e (like, registration '
then . exceeds | be filed
was granted with the . : —
Exemption shall begin from the year of application for registration. condition of haslc | RN
T T - - . exemption | due date
v e providing medical o : .
Exception I | m— limit (i.e. | as given
T2.5L) : w/s 139(1).

year of which on the date of grant of registration...

i N education)
Assessment is OR Assessment is not pending Ithen
pending (like, ROI with exemption has been filed Trust shall obtain a

and no assessment has been done; or 5 g
fresh registration

In this case, AO shall assessment with exemption has been done).

|
|
|
|
|
|
| ~— -
|
|
|
|
|

_ — within 30 days from

allow exe@ptmn u/s v thie dite:of suich

11&12 in such AQ shall not re-open such case u/s 147 ; ;

modification.
assessment. To withdraw the allowed exemption
. ( p )/II
v >~
But these benifits would not be available if —

v : v

Registration application of trust has been rejected. Registration once granted is cancelled.

S

In this case

the books of account and
other documents have
been kept and
maintained in prescribed
form and manner & at
prescribed place  and
Accounts of the trust
must be audited and
audit report must be filed
1 month prior to the due
date of ROI u/s 139(1).

Section 12AB: Procedure for registration.- as inserted w.e.f. 1%, April, 2021

» All charitable institutions which are currently registered u/s 12AA are required to apply for a fresh

registration u/s 12AB.

» All new entities which want exemption u/s 11 & 12 are required to apply for registration u/s 12AB.

» The process for registration for new and existing trusts will be completely electronic under which a

unique registration number (URN) will be issued to all new and existing trusts.

» New trusts which are yet to start their activities will get provisional registration for 3 years.
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Meaning of specified person [Section 13(3)]:-

(i) The author of the trust or founder of the institution;

(ii) Any person whose has made a total contribution (up to the end of the relevant previous year) of an amount
exceeding < 50,000/-(i.e. Substantial Contributor);

(111) Where such author, founder or person (i.e. substantial contributor) is a HUF, a member of HUF;,

(1v) Any trustee of the trust or manager of the institution;

(v) Any relative of such author, founder, substantial contributor, member, trustee or manager;

(vi) Any concern in which any of the persons referred to above has a substantial interest.

Section 271AAE: Benefits to related persons:- AS INSERTED BY F. A., 2022

—  If during any proceedings under this Act, it is found that

— aperson as referred to in section 10(23C)(iv)/(v)/(vi)/(via) or any trust/institution referred to in section 11

—  has violated the provisions of the twenty-first proviso to section 10(23C), or section 13(1)(c), as the case
may be, [i.e. Mis-utilisation of funds for the benefit of specified persons]

— the Assessing Officer may direct that such person shall pay by way of penalty-

(a) a sum equal to the aggregate amount of income applied, directly or indirectly, by such person, for
the benefit of any person referred to in section 13(3), where the violation is noticed for the first time
during any previous vear; and

(b) a sum equal to two hundred per cent of the aggregate amount of income of such person applied,
directly or indirectly, by that person, for the benefit of any person referred to in section 13(3),
where violation is noticed again in any subsequent previous year.

Amendment as made by the Finance Act, 2022 to the proviso of section 56(2)(x):

» Proviso to section 56(2)(x) provides that the section does not apply fo any sum of money or any property

received from any charitable institution referred to in section 10(23C); or from any trust or institution
registered u/s 12AB.

v

The aforesaid proviso has been amended to provide that the above referred exemption in proviso shall

not apply where any sum of money or any property has been received by any person referred to in
section 13(3) [i.e. a specified person/an interested party for a charitable institution].

INSERTION MADE BY FINANCE ACT, 2022:

Background: Different provisions mandate denial of exemption to the trusts/institutions, some of the provisions

under which exemption is not available for its violation are as follows:

(i) First proviso to section 2(15): Case of commercial receipts in excess of 20% of the total receipts.

(ii) Violation of Section 12A(b): Not keeping and maintaining prescribed books and other documents
or not getting accounts audited/furnish audit report within the due date of ROI u/s 139(1).
(iii) Violation of Section 12A(ba): Not filing the return of income within due date as given u/s 139(1).

v'In case of non-availability of exemption in these cases, there is presently no clarity on computation of
taxable income (whether any deduction will be given or whether entire income will be taxable).
81
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v

>

To pin point consequences where exemption is denied to a trust/institution in any of the three cases
given above, a new sub-section (10) has been inserted in section 13, which provides as follows:

In any of the three non-compliance cases given above,

income chargeable to tax of the trust or institution shall be computed

after allowing deduction for the expenditure (other than capital expenditure) incurred in India,

for the objects of the trust or institution, subject to fulfilment of the following conditions, namely:—

(a) such expenditure is not from the corpus standing to the credit of the trust or institution as on the end
of the financial year immediately preceding the previous year relevant to the assessment year for
which income is being computed;

(b) such expenditure is not from any loan or borrowing;

(c) claim of depreciation is not in respect of an asset, acquisition of which has been claimed as

application of income, in the same or any other previous year; and

(d) such expenditure is not in the form of any contribution or donation to any person.

For the purposes of determining the amount of expenditure under sub-section (10), the provisions of

section 40(a)(ia) and section 40A(3) and (3A), shall, mutatis mutandis, apply as they apply in computing

the income chargeable under the head "Profits and gains of business or profession.

For the purposes of computing income chargeable to tax under sub-section (10), no deduction in respect

of any expenditure or allowance or set-off of any loss shall be allowed to the assessee under any other

provision of this Act.

Similar provisions have been inserted in section 10(23C).

“TAXATION OF TRUST INCOME”

SECTION 164 (2):-

Tax
Income of public 4k 13(1)(©) | then at
religious trust rates ie.
(which is not exempt | taxable 13(1)(d) 42.744%
u/s 11) ()

(1)

— Where the total income of

— any fund or institution referred to in section 10(23C)(iv)/(v)/(vi)/(via) or any trust or institution
referred to in section 11, includes

— any "'specified income'’, then

— notwithstanding anything contained in any other provision of the Act,
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— the income-tax payable shall be the aggregate of:
(a) the amount of income-tax calculated at the rate of 30% (+ surcharge + HEC, as applicable) on
the aggregate specified income; and
(b) the amount of income tax with which the assessee would be chargeable if the total income of the

assessee is reduced by the aggregate specified income referred to in clause (a).

(2) | No deduction in respect of any expenditure or allowance or set-off of any loss shall be allowed to the

assessee under any provision of the Act in computing the specified income.

"Specified income" means:

(a) Income accumulated or set apart in excess of 15% of the income where such accumulation is not

allowed under any specific provisions of the Act; or

(b) Deemed income referred to in section 11(1B)/(3) or Explanation 4 to the third proviso to section 10(23C)
[i.e. violation of provision relating to for accumulation of income]; or

(c) Any income which is not exempt under section 10(23C) on account of violation of clause (b) of the third
proviso to section 10(23C) or any income which is not exempt by virtue of section 13(1)(d), [i.e.

Investment of fund in non-specified modes].

(d) Any income which is deemed to be income under the twenty-first proviso to section 10(23C) or any
income which is not exempt by virtue of section 13(1)(c), [i.e. Mis-utilisation of funds for the benefit of
specified persons].

(e) Any income which is not excluded from total income under section 11(1)(c) [that is, application
towards charitable or religious purposes outside India].

Section 115BBC. Anonymous Donation.-

Meaning Any donation about which trust has not maintained a record of identify of name & address

of donor who has made such contribution and such other records as may be prescribed.

Taxation Total

5%, of tofal Taxable u/s 115BBC @ 30%
OR ¥ 1,00,000 .
Anonymous (=)| Donations = +=+ =¥ (4) surcharge & cess (as applicable)
% ) || o e A O S
Donations —— No exemption u/s 11& 12.
Whichever is higher [Section 13(7)]
5% of total OR 7 {[ac Taxable as per normal provisions
Anonymous Upto | Donations S = \(i.e. not govemed\afsﬁper sec. 115BB9
. Y
Donations Whichever is higher Means

Exemption u/s 11&12 can be claimed.

Applicability | If trust is created wholly for charitable purposes, or If trust is created for both purposes (i.e.

charitable & religious) and anonymous donations received with specific direction of its use in

medical or educational institution run by such trust.
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SPECIAL PROVISIONS RELATING TO TAX ON ACCRETED INCOME IN CERTAIN CASES

Section 115TD: Tax on Accreted Income:-

Applicability

Specified person i.e. Trust/Institution registered/approved u/s 12AA/12AB/10(23C)(iv)/(v)/(vi)/(via)

(1) | Conversion of such Specified person into any form which is not eligible for grant of
Events /cases registration/approval u/s 12AA/12AB/1023C)@1v)/(v)/(vi)/(via).
covered... When such conversion shall be deemed?
(1) If its registration/approval as granted u/s 12AA/12AB/10(23C)(iv)/(v)/(vi)/(via) has
been cancelled; or
(i1) If it has modified its object But
(a) Not applied for fresh registration/approval, or
(b) Fresh registration/approval application has been rejected.
(2) | Merger of assessee specified person with an entity which:
» has not its similar object, or
» is not registered/approved u/s 12AA/12AB/10(23C)(iv)/(v)/(vi)/(via), or
» neither has its similar object nor registered /approved u/s 12AA/I12AB/1023C)(iv)/(v)/
(vi) / (via).
= If specified person merged with an entity which has its similar object as well as registered /
approved u/s 12AA/12AB/10(23C)(iv)/(v)/(vi)/(via), then, this section shall not apply.
(3) | On dissolution, non-distribution of ALL its assets to trust / institution registered / approved
u/s 12AA/12AB/10(23C) with in a period of 12 months from the end of the month of dissolution.
= Difference in objects of transferor & transferee trust / institution will not attract the
applicability of this section.
Tax on.... | Accreted income (as computed with reference to specified date).
Tax at.... | Maximum Marginal Rate (i.e. 30% + 12% surcharge (specially given) + 4% HEC= 34.944%).
Meaning of Aggregate FMV of ALL assets of trust (=)  Total liabilities of the trust
i e
INCOME Exceptions
(as computed - o . : . . )
Following assets (and their liabilities) shall not be considered in calculation of accreted income:
wrt (i) Any asset acquired out of agriculture income.
specified N . . . . . . o
date; & as per (ii) Any asset acquired during the period of its creation to the date of its registration became
;e Srrihad effective. (Reason being trust would not have claimed exemption during this period).
method of | (iii) On_dissolution, asset transferred to trust or institution registered / approved u/s
valuation) 12AA/12AB / 10(23C) with in 12 months from the end of the month of dissolution.
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pecified date and due date of payment of this Additional Income tax:

The tax on accreted income is to be paid to the credit of the CG within 14 days from the time frame tabulated below:

Situation in which
tax on accreted
income is leviable

Meaning of SPECIFIED DATE
And
Computation of time limit of 14 days to deposit such tax on accreted income

[Im o~ > (i) If registration / approval — Appeal has not then Tax on accreted income must be
‘ aid within 14 days
If specified \has been cancelled  , ¢ been filed to paid within e
, ¥ againsh the ITAT From
person 1.€. o thiscase snch the date of expiry of time limit for
registered / order filing of appeal to ITAT (i.e. 60 days)

Date of registration /

approved u/s

approval cancellation order Tax on accreted income must

“» Appeal has been

D 1 ¥ .
12AA / 12AB/ Possible will be treated as specified date. filed to the ITAT | then be paid within 14 days
. cases = —
10(23C)(iv)/(v) > ' But From
S ivi On the basis of which ... N the date of receipt of such
/(vi)/(via) v _ . ITAT confirm such e : e
(like, charitable Accreted income and its tax will cancellation of cancellation confirmation order
’ 1
trust) be computed. Regn—l Approval of ITAT (by the specified person).
: ~/
Converted into > () If specified person has Application [oF. fresh Such application :
! ope . . 1
' modified its object (+) registration / approval : :
v ! . . . has been rejected | |
' (which is  not in has not been filed :
Any form : conformity of existing ~ !
which is not ! registration / approval) E
bopumio DEEE SEIERIRD cvn r e e e e s
eligible for v
v _
grant of In this case Tax on accreted income +If against SIUCh Pl
Egm Date of adoption of must be must be paid Appeal has not : Appeal has been
approval u/s modification its object will  |\__ Within 14days ;1 “beenfiled , | filed but ITAT
be treated as specified date e VY | confirm such
12AA / 12AB/ . =) From |
. Then such tax rejection
10(23C)(iv)/(v) Y _ the end of the previous | o : ﬁ\f_/
. On the basis of which P |
/[ (vi)/(via) v year of such within 14 days | Then such tax
(ke o= Accreted income and its tax modification from the date of : must be paid
) will be computed expiry of time |  Wwithin 14 days
charitable trust) limit for filing : from the date of
such Appeal | receipt of such
(i.e.60days) I rejection
confirmation order
g In this case, )
e Date of merger will be Tax on accreted income
specified person .
treated as specified date e eevs
P / And must be paid within 14 days

with an entity which:
» has
object, or

not similar from the date of such

e
On the basi;s of which...

Accreted income and its merger.

» is not registered tax will be computed.
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or approved u/s
12AA / 12AB /
10(23C)(iv)/(v) /
(vi) / (via), or

» Neither has
similar object nor

its
registered or
approved u/s
12AA / 12AB /
1023C)av)/(v) /
(vi) / (via),.

On Dissolution:

— Non distribution of
ALL assets to

- trust / institution

In this case,

Date of dissolution will

And
be treated as specified

date
vy Y
On the basis of which

L o

registered u/s 12AA
/12AB/10(23C)
— within 12 months

Accreted income and its
from the end of )
. ; tax will be computed.
dissolution month

Tax on accreted income must be paid
within 14 days from the expiry of
permissible time limit of 12 months
for such distribution.

In case of failure in

payment of tax on accreted income within the

prescribed time limit of 14 days,

lThen such specified person or its trustee or its principal officer.....
‘ , ¥
\_Shall be liable to pay interest / : Shall be deemed to be an assessee in default, and accordingly
I v \/; il : shall be liable for interest u/s 220(2) and penalty u/s 221.
th IfEememeeeee=meeosaa=ssme s ma e e e e
On @ 1% per Fli(lml: lj dalf I In casevof dissolution:
unpaid till the date of |
: month or part , [ If to . Such entity shall also be
tax deposit of such | Entity ) )
of the month s tebation liable for assessee in default
o tax. | other than |then o
N | of assets . but
: registered u/s
Section 115TE l; | ng P e *21 s lia:)ili:y :hall Ize limit'ed (tlo
: or 10(23C). e extent of assets received.
S— B
Section 49(8).
If an asset in respect of which | subsequently e \already considered its FMV u/s IISTB
tax has already been levied transferred ] ¥ v TSN
. » gain purpose
u/s 115TD (on its FMV) then... S TTR Will be deemed as cost of acquisition.
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TAXATION OF PRIVATE TRUSTS

(1) | In case of a private discretionary trust where beneficiaries & their shares both are determinate,

shares falling to each of the beneficiaries are liable to be assessed in the hands of the trustee(s) as a

representative assessee. Such assessment is made at the rate applicable to the total income of each

beneficiary. Section 161

(2) | In case of a private discretionary trust where shares of the beneficiaries are unknown, trustee(s) is

liable to pay tax as a representative assessee at the maximum marginal rate.

But, the maximum marginal rate shall not apply in the following cases:-

(a) None of the beneficiaries has any other income chargeable to tax exceeding the maximum amount
not chargeable to tax; or

(b) None of the beneficiaries is a beneficiary under any other trust; or

(c) Where t87he relevant income or part of the relevant income is receivable under a trust declared
by any person by will and such trust is the only trust so declared by him; or

(d) Where trust is created by a non-testamentary instrument before March,1970 for the exclusive
benefit of the relatives of the settlor, or where the settlor is HUF, for the exclusive benefit of its
members in circumstances where such relatives or members were mainly dependent on the settlor

for their support and maintenance.

If the case falls within any of the above four cases, the relevant income or part thereof is to be
taxed at the normal rates applicable to an AOP (i.e. Slab rates). Section 164(1

87



© SATISH MANGAL (9350647377, For Notes & Updates, Join Telegram Channel: CA Satish Mangal (DT) MAT & AMT

“CORPORATE TAXATION”

Section 115JB: "MINIMUM ALTERNATIVE TAX" :-

v

It over-rides the other It is applicable in case of ALL companies (whether public / private /

provisions of the L.T. Act. \Iﬂd_lan / Foreign” / Banking / Insurance / Electricity / Govt. company, SE;)/
et e
A If ......

Income tax payable (under normal provisions) : v’ *15 % of Book Profit v

(+) Surcharge (as applicable) v < (+) Surcharge (as applicable) L4

(+) Health & Education cess @ 4% v (+) Health & Education cess @ 4% : v
= e

l en shall be deemed to be the total income; and

Book Profit—

X 15%* (+ Surcharge + HEC, as applicable)
= ..... Final payable sum (v)

is located in International Financial Service Centre
5 | then  Rate shall be 9%
If Company a

nd :
tead 15%).
derives income solely in convertible foreign exchange bt )

e P e India has DTAA but such foreign company does not

* MAT Provisions of country / have permanent establishment in India.
shall not apply 7o territory with OR
a foreign company which.... India does not have DTAA and such foreign company

1s not required to seek registration under any law.

= If its total income comprises solely of income of business as referred to in
section 44B, 44BB, 44BBA, or 44BBB, and such income has been offered to tax
as per the rates of those sections.

“COMPUTATION OF BOOK PROFIT”

As per Explanation 1 to section 115JB, Book profit MEANS —

—» In case of a company which governs from any special Act (like, Banking Co. etc.)
L T e

Profit as shown in
AT T/_

statement of P&L Must be prepared as per respective regulatory Act.

—» In any other case: Must be prepared as per Companies Act.

> Accounting policies, Accounting standards and method and rates for depreciation
should be the same as have been adopted for statement of profit and loss of AGM.
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ADD: Following items if these are debited in Statement of profit and loss.

(1) | Income tax (whether paid / payable / provision theirof) including Interest charged under Income | *

tax Act, surcharge & cess.

EXPLANATORY REMARKS:

(i) Any other tax /ike securities transaction tax, commodities transaction tax, etc. will not be added.

(i1) Interest charged under any other Act, and penalty of any Act even of I.T. Act will not be added.

(2) Deferred tax (including provision their of) +
3) Amount of dividend paid / proposed (whether relates from equity / preference shares) 2
(4) | Amount transferred to ANY reserves (whether general / statutory / made as per direction of RBI) &

(5) | Provision for unascertained liabilities (/ike, provision for contingency, provision for gratuity on | +
adhoc basis etc.)

EXPLANATORY REMARK:

Provision for ascertained liabilities (/ike provision for gratuity on actuarial valuation basis,

provision for leave encashment/warranty, etc. made on scientific/rational basis), will not be added.

(6) | Provision for diminution in value of any asset (/ike, provision for bad debt, provision as per AS- | +
13/ AS-28, etc.) [ It may be noted that actual amount of bad debt (as debited) will not be added back]

(7) | Losses (including provision their of) of subsidiary company &

(8) | Expenditure related to income exempt u/s 10/11/12 &

9 Expenditure related to income i.e. member’s share in income of AOP/BOI, which is exempt u/s 86 | +

(10) | - Expenditure incurred by foreign company on earning of =
— Capital gain relating to securities, dividend, interest, royalty or fees for technical services

— if otherwise applicable tax rate on such income is less than MAT Rate (15%)

As amended by F. A.2021

(11) | Expenditure related to royalty income from patent which is taxable at concessional rate u/s 115BBF | +

(12) | Depreciation (in totality as debited to profit & loss) +

Amount standing in revaluation reserve on retirement or disposed of such revalued asset, if not | +
credited to statement of profit & loss

LESS: Following items /if these are credited in Statement of P&L [Excep

(1) | Amount withdrawn from any reserve provided Book profit was increased by the amount | —

transferred to such reserves in the year of creation of such reserve.
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(2) | Deferred tax -

3) Income which is exempt u/s 10/11/12 _

EXPLANATORY REMARK:

» Income covered u/s 10AA / under Chapter VI-A (like, section 80IA, etc.) shall not be reduced.

(4) | Income i.e. member’s share in Income of AOP/BOI which is exempt u/s 86 —

(5 — Income of foreign company by way of -

— capital gain relating to securities, dividend, interest, royalty or fees for technical services
— if otherwise applicable tax rate on such income is less than MAT Rate (15%).

As amended by F. A.2021

(6) | Royalty income from patent which is chargeable to tax at concessional rate @ 10% u/s 115BBF -

)] Depreciation debited (excluding relating to revaluation component) to statement of P&L =

(8) Amount withdrawn from revaluation reserve (to the extent of depreciation relating to | —
revaluation component)

9) Brought forward loss (other than depreciation) or unabsorbed depreciation, whichever is less, | —

as per books of account (not as per I.T. Act)

EXCEPTION:

In the following two cases, aggregate amount of brought forward loss (other than depreciation)

or unabsorbed depreciation, shall be allowed as deduction in computing book profit:

(A) In case of a company against whom application for corporate insolvency process under the
Insolvency and Bankruptcy Code, 2016 has been admitted by the Adjucating Authority (NCLT).

(B) In case of a company, and its subsidiary and the subsidiary of such subsidiary, where, the

National Company Law Tribunal, on an application moved by the Central Government u/s 241
of the Companies Act, 2013 has suspended the Board of Directors of such company and has

appointed new directors who are nominated by the Central Government, u/s 242 of the said Act.

(10) | Profit of sick industrial company (upto the previous year in which Net worth > Accumulated loss) | —

SPECIAL ADJUSTMENTS RELATING TO ALLOTMENT & TRANSFER OF UNITS OF BUSINESS TRUST:

(1) Notional gain credited on exchange of shares of SPV with units as allotted by business trust =

(ii) Gain on actual sale credited in statement of Profit & Loss (i.e. Sale price of units — FMV of | —

units in books as cost)

m (iii)Actual gain realized on actual sale of such units +

(i.e. Sale price of units — Cost of shares of SPV exchanges with such units, as cost of such units)
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IR | (ii) Loss on actual sale debited in statement of profit & loss (i.e. Sale price of unit — FMV of units | +

LESS: (iii)Actual loss incurred on actual sale of such units =

(i) National loss debited on exchange of shares of SPV with units as allotted by business trust +

in books at cost)

(i.e. Sale price of units — Cost of shares of SPV exchanged with such units, as cost of such units).

BOOK PROFIT: | v

(1) | If incomes chargeable under other heads of income (like CG, 1/0/S, etc.) are credited in Statement of
profit and loss, then these will not be excluded from Profit.
(2) | 1t may additionally be noted here that no exemption u/s 54 to 54GB or Deductions under Chapter VI-

Rationalisation of MAT provisions in line with Indian Accounting Standard (Ind-AS):

Step 1 | Find out net profit [before other comprehensive income (QOCI)] as per statement of profit and loss.

A (i.e. 80C to 80U) will be allowed in computing Book Profit. [N. J. JOSE & Co. (P) Ltd. (Ker.)]

Contrary Ruling:

In the case of CIT v/s Metal and Chromium Plater (P) Ltd., the Madras High Court has held that
sub-section (5) of section 115JB allows for application of all other provisions contained in the Income-tax

Act except specifically barred by that section itself. Thus, the “book profit” would be further eligible to
the benefits set out in the other provisions of the Act, accordingly, held that capital gain which form parts
part of the net profit in the statement of profit and loss, in respect of which exemption u/s S4EC is available,

should not be taken into account for calculation of minimum alternative tax on book profits u/s 115JB.

Step 2 | Make adjustment which are given under the existing provisions u/s 115JB(2) [i.e. Normal adjustments].

Step 3 | Make further adjustment pertaining to OCI items that will be permanently recorded in reserves

(i.e. never to be reclassified to the statement of profit and loss).

These items shall be included in book profit for MAT purpose at the point of time as follows:

Different Items Point of time Reason

» Changes in | — Revaluation reserve credited / debited to Profit is not actually
revaluation surplus other comprehensive income shall not be | realised, or loss does not
of PPE (Property, adjusted in the book profit in which it is arise;
Plant or Equipment) debited or credited. Taxability arises in the
and intangible assets | — It shall be included in book profit of the year of realization.
(Ind AS 16 and Ind year in which the asset / investiment is
AS 38) retired, disposed, realised or otherwise

transferred.
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» Gains and losses | — Gain/ loss from such investments credited Profit is not actually
from investments in / debited to other comprehensive income | realised, or loss does not
equity  instruments shall not be adjusted in the book profit arise;
designated at fair in which it is debited or credited. Taxability arises in the
value through OCI | — It shall be included in book profit of the year of realization.
(Ind AS 109) year in which the investment is retired,

disposed or realised.

> Remeasurements of | To be included in book profits every year as | 1IN As, it is recognised to
defined benefit plans | the remeasurements gains and losses arise. P&L.

However, as per Ind AS,

(Ind AS 19) In other words, this is non-reclassification
» Any other item Gain — Add in Book Profit adjustment (i.e. such gain /
Loss — Deduct from Book Profit. (loss) is not recognised in

P&L).

Transitional adjustment:

In computing book profit of the year of convergence (i.e. year of transition) and each of the following four

years, 1/5 of transition amount (excluding capital reserve and securities premium reserve) will be added each year (if
credit balance of transition amount has been given). Conversely, 1/5 of transition amount (excluding capital reserve

and securities premium reserve) will be deducted each year (if debit balance of transition amount has given).

Effect on Book Profit in case of applicability of Section 92CC (APA) / 92CE (Secondary Adjustment):

» A new sub-section (2D) has been inserted by this Finance Act, 2021, which provides as follows:
— In the case of an assessee being a company,
— where there is an increase in book profit of the previous year
— due to income of past year or years included in the book profit on account of an advance pricing agreement
entered into by the assessee under section 92CC or on account of secondary adjustment required to be made
under section 92CE,
— the Assessing Officer shall, on an application made to him in this behalf by the assessee,
— recompute the book profit of the past year or years and tax payable, if any, by the assessee during the previous
year u/s 115JB(1), in such manner as may be prescribed and
— the provisions of section 154 shall apply and the period of four years specified in section 154 shall be
reckoned from the end of the financial year in which the said application is received by the Assessing Officer.
Provided that the provisions of this sub-section (2D) shall apply only if the assessee has not utilised the credit of
tax paid under this section in any subsequent assessment year under section 115JAA.
Provided further that the provisions of this sub-section (2D) shall also apply to assessment year 2020-21 or

earlier year but no interest shall be payable to such assessee on the refund arising on account of these provisions.

REMAINING PART OF SECTION 115JB:

Sub | Save as otherwise provided in this section, all other provisions such as relating to carry forward & setoff
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3) | for MAT.

sec. | of losses, advance tax, interest u/s 234B, 234C and penalty, etc. shall apply to company even if it is liable

& | Meaning there by, company liable to pay MAT is required to pay advance tax and in case of failure, will be
(5) | liable to pay interest u/s 234B and 234C. [JCIT v/s Rolta India Ltd. (2011)[SC]

(4) | Report of C.A. certifying correct book profit must be furnished one month prior to the due date of ROI by
company liable for MAT.

(5A) | Any income of a company from life insurance business will not be liable for MAT.

Section 115JAA: MAT CREDIT -

Where any tax is paid u/s 115JB by a company for any assessment year then credit shall be allowed to
such company in the following manner-

Credit shall be allowed of ..... Tax paid u/s 115]JB (-) Tax payable as per normal provisions of the Act.

Maximum period for C/F & setoff | 15 years succeeding to the P.Y. in which such MAT has been paid.

Extent to which credit can be “Normal tax payable (less) Tax payable as per MAT provision”

claimed in a particular year <= No interest shall be payable on tax credit.

If company is entitled to foreign tax | In this case, MAT credit shall not be allowed to be carried forward up

credit (i.e. FTC) and which is to the following extent:
allowed against MAT The amount of foreign tax credit (FTC) allowed against MAT

Less

FTC allowable against the tax computed under normal provisions.

“ALTERNATE MINIMUM TAX FOR PERSON OTHER THAN A COMPANY”

Section 115JC: Special provisions for payment of tax by certain persons other than company:-

Eligible assessee

Any person except company.

Chargeability

Where,

Regular L.T. payable (i.e. Tax as per normal < * 18.5% of Adjusted Total Income
provisions) (+) Surcharge (+) Cess, as applicable

In this case * e

(+) Surcharge (+) Cess, as applicable
_/

v

Adjusted TI shall be deemed & Adjusted TI x 18.5%%* (+) Surcharge & Cess, (as applicable)
S e

to be the total income — o

will be final payable sum.

& derives income solely in convertible foreign exchang be 9%

is located in International Financial Service Centre?r:’ Rate shall
¢
(instead 18.5%)

*If assessee

is Co-operative society: Rate shall be 15% (instead 18.5%).

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 93



. ) e ()
1)C  Cumg2qedeg U o

ﬁ\_.#w_ & = i T f gor T L
MPAD [VIN DS - @WLAYILI0)  ssaonq
S[QEMOTY _— )0 wngseieg P
Ay, € = o T . D
. D+ D05 €— IVIN & ST
mmud”
e 1D 61 <
.SSR, P21 [V
(A) 105 2191517 €¢— SUOISIAOL]
LIDEF., “AqretmIo N I EUuON RISEXEL & IDT
S e 22
H EMEMDU PITX ¢ m_.._..H__,.l
US2I0 J
' A (A) . |
mm_ﬂ,m.m ﬁﬂﬁgﬁ NM&HﬂGﬁH W s Fa ~
10 .ID) CF.. = PrEd XE] < 2Wodu] < /1.,
1IPa1) XE[ USRI0g

-V YISl ey




© SATISH MANGAL (9350647377, For Notes & Updates, Join Telegram Channel: CA Satish Mangal (DT) MAT & AMT

Adjusted Total Total income (as computed as per normal provisions) <V
Income (+) Deduction claimed u/s 80-IA to 8ORRB (Except section 80P) v

Means... (+) Deduction claimed u/s 10AA
(+) Deduction claimed u/s 35AD as adjusted by notional depreciation .

which would have been allowable in absence of section 35AD

Adjusted Total Income: v

= Report of C.A. certifying correct adjusted TI must be furnished one month prior to the due date of ROI by the
assessee liable for AMT. As amended by the Finance Act. 2020

Section 115JD: TAX CREDIT FOR ALTERNATE MINIMUM TAX:-

Provisions of AMT Credit are similar to MAT Credit as given u/s 115JAA.

Section 115JE: Application of other provisions of this Act:-

» Save as otherwise provided in this Chapter, all other provisions of this Act shall apply to such person who is
liable to pay AMT. (Meaning thereby, all other provisions such as relating to advance tax, Interest u/s
234B, 234C and penalty etc. shall apply to such person).

Section 115JEE: Condiitions for Applicability of this Chapter:-

» This Chapter (i.e. AMT provisions) shall apply only if:
(1) Assessee has claimed deduction u/s 80-IA to SORRB (except section 80P), 10AA, or 35AD, and
(2) If assessee is Individual / HUF / AOP / BOI / AJP, then adjusted total income should also exceed €20 Lacs.

= (Credit can be claimed ir-respective of the limitations /conditions as given u/s 115JEE (i.e. even if

conditions of claim of deduction u/s 80-1A, etc., and in case of individual, etc. adjusted TI does not exceed
20Lacs, are not being fulfilled in the year of claim of credit, still, credit can be claimed).
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TAXATION OF BUY-BACK OF SHARES

Section 115QA: Tax on distributed income to shareholders:-

Applicability Buyback of shares by a domestic company.
Taxable amount Distributed income which is:
Consideration _ Amount received for issue of such shares (as
paid on buyback determined in prescribed manner i.e. Rule 40BB)
Rate of Tax 20% (+ 12% Surcharge + 4% Health & Education cess) = Final Rate: 23.296%.

Time limit to deposit tax | 14 days from the date of payment of any consideration on such buy-back.

Consequence in case of | Company or its principal officer:

default (1) Shall be liable to pay interest @ 1% per month or part of the month from
15th day till the deposit of such tax. Section 115QB

(2) Shall be treated as assessee in default and consequences shall follow

accordingly. Section 115-QC

Section 10(34A) Any income (i.e. capital gain) as arising on such buyback of unlisted shares
shall be exempt in the hands of share holders.

Exemption to shareholder

TAXATION OF BLACK MONEY

Section 115BBE: Tax on income referred to in section 68 to section 69D:-

Eligible assessee | Any Person.

Eligible income Any income as referred to in section 68 /69 / 69A / 69B / 69C / 69D (whether disclosed by

assessee in his return or detected by the AO under assessment).

Rate of tax Flat tax rate Surcharge HEC Final tax rate

60% 25% of tax 4% of (tax + surcharge) 78%

Benefit prohibited | No deduction or setoff under any provision of the Act in respect of aforesaid income.

“DEEMED INCOMES”

Section 68: Cash Credits:-
Any sum credited in books and about its nature & source, no explanation or
unsatisfactory explanation has been offered by the assessee.

In case of closely held company, for nature & source of share capital / share application
money / share premium / any other similar amount, such company shall also prove its

Deemed Income

source in the hands of resident share holder.
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Similarly, in case of any person, for nature & source of loan or borrowing or any such
amount, by whatever name called, lender will have to prove its source in his hands.

Exceptions: If Venture Capital Fund or Venture Capital Company is such closely held
company/borrower.

Of which year...

Deemed Income

Section 69: Unexplained investments:-

Year in which such sum is credited in books of account.

Investment made but not recorded in books and no explanation or unsatisfactory
explanation has been offered by the assessee about it.

Of which year...

Deemed Income

Section 69A: Unexplained money, jewellery etc.:-

Year in which such investment was made.

Assessee is found owner of money, bullion, jewellery or other valuable articles but not
recorded in books and no explanation or unsatisfactory explanation offered by assessee.

Of which year...

Deemed Income

Section 69B: /nvestments not fully disclosed.:-

Year in which it was detected.

Investment made OR assessee is found to be the owner of money, bullion jewellery or any

other valuable articles but not properly recorded (i.e. recorded at lesser amount) and no

explanation / unsatisfactory explanation is offered by assessee, then, excess amount (i.e. to

the extent not recorded in books) will be deemed as income.

Of which year...

Deemed Income

Section 69C: Unexplained expenditure:-

Year in which such investment was made OR money, etc. was detected, as the case may be

Any expenditure incurred and no explanation or unsatisfactory explanation about its
source has been offered by the assessee.

Of which year...

Year in which such expenditure was incurred.

Prohibition

Deemed Income

Section 69D: Any amount borrowed/repaid on hundi:-

Unexplained expenditure, which is deemed as income, cannot be claimed as deduction
under any head of income.

Any amount borrowed / repaid on hundi except through an account pavee cheque.

Of which year...

Year in which such amount is borrowed / repaid (including interest) by the assessee.

Relaxation

If borrowed amount has already been deemed as income then again it will not be deemed

as income at the time of repayment.
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CONCESSIONAL TAXATION / ALTERNATE TAX REGIME

Section 115BAA: Tax at the rate of 22% on income of certain domestic companies:-

lower tax rate

Eligible Assessee | Any Domestic Company.
Essential (i) Total income must be computed without availing the benefit of following sections:
conditions » 32(1)(iia) i.e. Additional depreciation.
- » 33AB, 33ABA (i.e. Tea development account, Site restoration account).
bo:slalm > 35(1)(ii)/(iia)/(iii)/ 35(2AA)/35(2AB) i.c. Scientific research expense/contribution.
the benefit > 35AD i.e. Investment linked deduction to specified business.
of » 35CCC, 35CCD i.e. Agriculture extension project or skill development project.
>

80C to 80U (Except section 80JJAA, section 80M and section SOLA) and 10AA.

(ii) Total income of the company shall be calculated
- without setoff of any brought forward loss or depreciation from any earlier year; and
— without setoff of loss or unabsorbed depreciation deemed of assessee company u/s 72A
— if such loss or unabsorbed depreciation is attributable to any deduction under the aforesaid

sections and

— such loss or unabsorbed depreciation will not be carried forward.

< In _case of violation of aforesaid conditions in any previous year, the option exercised

under this section shall become invalid in respect of the assessment year relevant to that
previous year and subsequent assessment years and other provisions of the Act shall
apply, as if the option had not been exercised for those assessment years.

Computation
of

Tax liability
on

total income

On special incomes (like, Lottery income, LTCG, On
STCG u/s 111A etc.) as covered under Chapter XII other
(i.e. Section 110 to 115BBG) income
Tax At special rate as given under these section 22%
Surcharge @ 10% on tax computed on total income
Health & education cess @ 4% on aggregate of tax & surcharge on total income

Optional scheme

To avail the benefit of lower tax rate, option must be exercised in the prescribed manner on or
before the due date of ROI for any previous year relevant to assessment year 2020-21 (or any
subsequent year).

» Option once exercised under this section- can’t withdraw neither for same nor for any

other year.

MAT not
applicable

MAT provision (i.e. section 115JB) shall not apply on a company which has exercised its
option us 115BAA.
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MAT Credit not | MAT Credit provision (i.e. section 115JAA) shall not apply on a company which has
available exercised its option us 115BAA. Meaning there by, benefit of brought forward MAT Credit u/s
115JAA shall NOT be given.

Common Amendment in Rule 5 i iati for section 115BAA TO 115BAD

Depreciation allowance u/s 32(1)(ii) of any block of assets entitled to more than 40% shall be restricted to 40%
on the written down value of such block of assets in case of a person who/which has exercised option u/s
115BAA, 115BAB, 115BAC or 115BAD.

Section 115BAB: Tax @ 15% on income of certain new domestic manufacturing companies:-

Eligible Assessee | Domestic Company.

Essential (a)p> Engaged in business of manufacturing or production of any
conditions article or thing (including research or distribution of its
to claim (i) |Such Companyiﬂ, manufactured or produced article, but not engaged in any
the benefit bE other business).
of +)
lower tax rate (b)%» Setup & registered on or after 1/10/2019 and commenced

manufacturing on or before 31/3/2024.

Business of manufacture/production of any article or thing does not include business of:

(1) Development of computer software in any form or in any media
(2) Mining

(3) Conversion of marble blocks or similar items into slabs

(4) Bottling of gas into cylinder

(5) Printing of books or production of cinematograph films

(6) Any other business as may be notified by the Central Govt. in this behalf.

(ii) | Total income must be computed without availing benefit of following sections:
32(1)(iia) i.e. Additional depreciation.

>
» 33AB, 33ABA (i.e. Tea development account, Site restoration account).

» 35(1)(i)/(iia)/(iii)/35(2AA)/35(2AB) i.e. Scientific research expense/contribution.
» 35AD i.c. Investment linked deduction to specified business.

» 35CCC, 35CCD i.e. Agriculture extension project or skill development project.

» 80C to 80U (Except 80OJJAA and 80M) and 10AA.

(iii) | (a) Itis not formed by splitting up, or the reconstruction of a business in existence.

(b) New plant and machinery must be used by the assessee company.
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(i) Any plant and machinery which was used outside India by any person other than
the assessee, provided such plant & machinery:

» is imported into India;

» is not used in India and depreciation has not been claimed in respect

theirof before the date of installation by assessee.

(ii) If total value of previously used plant & machinery does not exceed 20% of the

total value of plant & machinery used in the business, then, it shall be deemed
that the above condition has been complied with.

(iv)

The company does not use any building previously used as a hotel / as a convention centre.

(v)

Total income of the company is calculated without setoff of any loss or unabsorbed
depreciation deemed of assessee company u/s 72A (pursuant to amalgamation, etc.), if
such loss is attributable to any deduction under the aforesaid sections and such loss will

not be carried forward.

<= In_case of violation of aforesaid conditions in any previous year, the option exercised

shall become invalid in respect of the assessment year relevant to that previous year and

subsequent assessment years and other provisions of the Act shall apply, as if the option

had not been exercised.

<= Where the option exercised under section 115BAB has been rendered invalid due to
violation of conditions specified in (i)(a), (iii)(b), and (iv) above, such person may
exercise option under section 115BAA. [Part of section 115BAA]
» Option once exercised — can’t withdraw neither for same nor for any other year.
Computation On income, which has been On special incomes (like, On any
of derived from or is incidental Lottery income, LTCG, other
1 1 sk
Tax liability to the business of etc.) as covered under income
manufacturing or production Chapter XII (i.e. Section
on
of an article or thing 110 to 115BBG)

total income

Tax 15% At special rate as given 229,

under section
Surcharge @ 10% on tax computed on total income
HEC @ 4% on aggregate of tax & surcharge computed on total income

m In computing such other income**, no deduction or allowance in respect of any

expenditure or allowance shall be allowed.
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Optional scheme

Option must be exercised in the prescribed manner on or before due date of first ROI.

Option once exercised — can’t withdraw neither for same nor for any other vear.

< In_case of amalgamation, the option exercised u/s 115BAB shall remain valid in the case

of the amalgamated company only and if the essential conditions as given under this

section are continued to be satisfied by such company.

reasonable profit
in

certain cases

MAT not MAT provision (i.e. section 115JB) shall not apply on a company which has exercised its
applicable option us 115BAB.

Power of AO Due to close connection or for any other reason, if transaction with any person, produces profit
to compute more than the ordinary expected profit, then, AO shall consider reasonable profit for the

Section 115BAC: Tax on income of individuals and Hindu undivided family:-

purpose of this section.

= Income tax on the income in excess of the amount of the profits determined by the
Assessing Officer shall be subject to tax @ 34.32% (i.e., Tax @ 30% + Surcharge @
10% + HEC @ 4%).

lower tax rate

Eligible Assessee | Any individual or a Hindu undivided family.
Essential (1) Total income must be computed without availing the benefit of following sections:
o » 10(5) i.e. Leave travel allowance.
conditions
) » 10(13A) i.e. House rent allowance.
to claim
. » 10(14) i.e. Special allowances except prescribed items.
the benefit
: » 10(17) i.e. Allowances to MPs or MLAs.
0

» 10(32) i.e. Exemption up to ¥ 1500 per child in case of clubbed income of minor

» 16 i.e. Standard deduction, entertainment allowance & professional tax.

» 24(b) i.e. Interest on borrowing in respect of self occupied property etc.

» 57(iia) i.e. Standard deduction in case of family pension.

» 32(1)(iia) i.e. Additional depreciation.

» 33AB, 33ABA i.e. Tea development account, Site restoration account.

» 35(1)(ii)/(iia)/(iii)/ 35(2AA) i.e. Scientific research contribution.

» 35AD i.c. Investment linked deduction to specified business.

» 35CCC i.e. Agriculture extension project.

» 80C to 80U (Except section 80CCD(2), section 80JJAA, and section 80LA) and 10AA.

(2) Total income of the individual/HUF shall be calculated
— without setoff of any brought forward loss or depreciation from any earlier year; and
- if such loss or unabsorbed depreciation is attributable to any deduction under the aforesaid
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sections and

— without setoff of any loss under the head “Income from House property”, and
- aforesaid losses or unabsorbed depreciation will not be carried forward.

(3) Total income of the individual/HUF shall be calculated
— after claiming depreciation [except unabsorbed depreciation] determined in prescribed
manner, and
— Without any exemption or deduction for allowance or perquisite, by whatever name
called, provided under any other law for the time being in force.

O L ETRST TR To avail the benefit of lower tax rate, option must be exercised in the
prescribed manner as follows:

(i) Person not having income from business or profession: Such option must be exercised

alongwith return of income u/s 139(1) for such previous year (meaning there by, fresh

option will be exercised every year to avail the benefit of this section.

(ii) Person having income from business or profession: Such option must be exercised on

or before the due date of return of income u/s 139(1) for any previous year relevant to the
assessment year 2021-22 or any subsequent year, and such option once exercised shall

apply to subsequent years. Moreover, this exercised option can be withdrawn ONLY

ONCE for a previous year other than the year in which it was exercised and thereafter, the

person shall never be eligible to exercise option under this section, except where such

person ceases to have any income from business or profession in which case, option

under clause (i) shall be available.

< In_case of violation of conditions as specified in (1), (2) & (3) above in any previous

year, the option exercised under this section shall become invalid in respect of the
assessment year relevant to that previous year and subsequent assessment years and other

provisions of the Act shall apply, as if the option had not been exercised for the

assessment year relevant to that previous year and subsequent assessment years.

Computation (i) Tax on special incomes (like, Lottery income, LTCG, STCG u/s 111A etc.) as covered
of under Chapter XII (i.e. Section 110 to 115BBG):

Tax liability At special rate as given under Chapter XII (i.e. Section 110 to 115BBG);
on

(ii) Tax on other incomes:

total income

Up to From From From From ¥ From ¥ Above %
< 2,50,000 | ¥2,50,001 | ¥5,00,001 | ¥7,50,001 | 10,00,001 | 12,50,001 | 15,00,000
to to tox to< tox
< 5,00,000 | ¥7,50,000 | 10,00,000 | 12,50,000 | 15,00,000
Nil 5% 10% 15% 20% 25% 30%
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Surcharge As applicable in existing tax regime

Health & education cess @ 4% on aggregate of tax & surcharge on total income

» Under the new regime, No special exemption limit of ¥ 3,00,000 /X 5,00,000 is available.
» Since rebate u/s 87A has not been restricted, means, that may be claimed as usual.

AMT not AMT provision (i.e. section 115JC) shall not apply on a person (individual/HUF) who has
applicable exercised its option us 115SBAC.

AMT Credit not | AMT Credit provision (i.e. section 115JD) shall not apply on a person (individual/HUF) who
available has exercised its option us 1 15BAC.

Circular No. C1 of 2020, dated April 13,2020: C/arification in respect of option u/s 115BAC:-

< The Board has clarified that an employee (not having income under the head "profit and gains of business or
profession" and intending to opt for the concessional rate under section 115BAC), may intimate the deductor,

being his employer, of such intention for each previous year and upon such intimation, the deductor shall
compute the amount of TDS u/s 192 in accordance with the provisions of section 115BAC.

= If such intimation is not made by the employee, the employer shall make TDS without considering the provision
of section 115BAC.

= It is also clarified that the intimation so made to the deductor shall be only for the purposes of TDS during the

previous vear and cannot be modified during that year. However, the intimation would not amount to
exercising option in terms of section 115BAC and the person shall be required to do so alongwith the return
to be furnished u/s 139(1) of section 139 for that previous year. Thus, option at the time of filing of return of
income u/s 139(1) could be different from the intimation made by such employee to the employer for that

previous year.

Section 115BAD: Tax @ 22% on income of certain resident co-operative societies:-

Eligible Assessee | Resident co-operative society.

(i) Total income must be computed without availing the benefit of following sections:

Essential
conditions 32(1)(iia) i.e. Additional depreciation
to claim » 33AB, 33ABA (i.e. Tea development account, Site restoration account).
the benefit » 35(1)(ii)/(iia)/(iii)/ 35(2AA i.e. Scientific research contribution.
of » 35AD i.e. Investment linked deduction to specified business.
» 35CCC i.e. Agriculture extension project.
lower tax rate . )
» 80C to 80U (Except section 80JJAA and section 80LA) and 10AA.

(ii) Total income of the co-operative society shall be calculated
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- without setoff of any brought forward loss or depreciation from any earlier year; and
- if such loss or unabsorbed depreciation is attributable to any deduction under the aforesaid

sections and
- such loss or unabsorbed depreciation will not be carried forward.

(iii) Total income of assessee co-operative society shall be calculated after claiming
depreciation (except unabsorbed depreciation) determined in prescribed manner.

< In_case of violation of aforesaid conditions in any previous year, the option exercised
under this section shall become invalid in respect of the assessment year relevant to that
previous year and subsequent assessment years and other provisions of the Act shall
apply, as if the option had not been exercised for the assessment year relevant to that

previous year and subsequent assessment years.

Computation On special incomes (like, Lottery income, LTCG, On
of STCG u/s 111A etc.) as covered under Chapter XII other
Tax liability (i.e. Section 110 to 115BBG) income
on
tital inconse Tax At special rate as given under these section 22%
Surcharge @ 10% on tax computed on total income
Health & education cess @ 4% on aggregate of tax & surcharge on total income

Optional scheme | To avail the benefit of lower tax rate, option must be exercised in the prescribed manner on or
before the due date of ROI for any previous year relevant to assessment year 2021-22 (or any

subsequent year).
» Option once exercised under this section- can’t withdraw neither for same nor for any
other year.
AMT not AMT provision (i.e. section 115JC) shall not apply on a person (co-operative society) who
applicable has exercised its option us 115BAD.

AMT Credit not | AMT Credit provision (i.e. section 115JD) shall not apply on a person (co-operative society)
available who has exercised its option us 115BAD.
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"ASSESSMENT OF FIRMS"

» Any person who is a partner in LLP, his liability, in respect of legal dues from LLP, will be unlimited as in

case of partner in normal firm. Section 167C
v v v v
Tax rate: 30% Partner’s Losses & unabsorbed depreciation of firm Payment of remuneration
\(for firm) , | shareinTI |  will be allowed to firm only (not to partners) and interest (o partners
) of firm is = P T il —
But, on special fully Fseenton = 3
income (like, . _ o _ For Firm : For partners
LTCG, etc.), tax exempt in In case of change in constitution of firm due :
the hands to retirement or death of any partner, loss :
el liseeen of partners. attributable (at that time) to such partner ~ Allowed as | Taxable as
Btpee shall not be allowed even to firm also, (that  per section } allowable to
(as applicable). will become deed loss) Section 78(1) 40(b) the firm.

Section 40(b): Relevant conditions for claiming deduction of interest and remuneration to partners :-

Essential conditions for allowance Interest to partners Remuneration to partners
(1) | Payment must be made to ..... Any Partner Working Partner (only)
: v
(2) | Such payment must be authorized v (Remuneration amount or manner of
from partnership deed (Rate of interest should be given) | ¢ quantification should be given)
(3) | Such payment should pertain to the 7
period after the date of amended Meaning there by, payment with retrospective effect will be disallowed
partnership deed
(4) | Permissible deduction Upto 12% per annum. Upto B.P. of T 3L—90% of B.P. or 1.5L

or in case of Loss | whichever is higher

On balance B.P. — 60% of Book Profit

Compute taxable income u/h PGBP with all adjustments (Except remuneration), & :
: To compute Book Profit{ :
Add back remuneration (as debited in profit & loss).

Payment of interest by firm to » Partner in Representative Capacity Partner in Individual Capacity
in (like, Karta is a partner on behalf of HUF) (i.e. in his own capacity)
(i) his individual capicity » Section 40(b) shall not apply. » Section 40(b) shall apply.
» Allowed without limit & conditions of 40(b). |» Allowed with limit & condition of 40(b)
(ii) Respresentative Capicity |» Section 40(b) shall apply. » Section 40(b) shall not apply.
» Allowed with limit & conditions of 40(b). »  Allowed without limit & condition of 40(b)
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“Taxability of AOP/BOI (Section 167 B)”

Test-1
lest=1

+

Test-2

+

Test-3

RESULT

Where the shares of

members in income

of AOP/BOI are ...
=

Tte. ..

If otherwise applicable tax

If total income (except

his share in income of

Tax liability of AOP/BOI
will be determined as

AOP‘BOI) follows:
For No member of No member has more At slab rate
is than basic exemption (as applicable in case of
KNOWN higher than MMR limit Individual)

(like, profit sharing of one or more member At

ratio has been has more than basic Maximum marginal rate

maintained to OR exemption limit (i.e. MMR)
distribute the income

for one or more member

Tax at higher rate on: v/

at that time)

higher than MMR

of AOP/BOI) is higher than MMR proportionate income
(It is possible only in a case N.A. attrzl;utable e
where foreign company is @) ?S:zaf;/IMR = : o
member and it’s personal balanice incone
income which is taxable in of AOP —
India is more than 10 crores)
UNKNOWN For No member is higher NA At MMR
(like, NO PSR, than MMR
Income is being
distributed as per their OR
mutual understanding | for one or more member is N.A At Higher Rate

(as applicable to such member)

AOP/BOI

Payment of Interest / Remuneration

Section 40 (ba): Disallowance in relation to interest & remuneration to members:-

A

T

Fully disallowed

v
Exce}gtion

If AOP/BOI pays interest as well as receives interest from such member, then only Net interest will be

Y

To Member

disallowed.

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir)

107



© SATISH MANGAL (9350647377, For Notes & Updates, Join Telegram Channel: CA Satish Mangal (Dt)

Firms, AOP/BOI

Section 67A : Method of computing a member's share in income of AOP/BOI :-

Step -1 Step -1I Step -111 Step -1V —>  Result
. e o . will be
Compute Reduce interest Distribute In apportioned amount of b
Total & remuneration "| resultant amount ] a member, add interest > . far
. . . share in
Income of paid to members of Step II among and remuneration paid ial
t
AOP/BOI | | from such Total members in their individually to him Gf oo .
as per LT.Act income. PSR. any) mcome o
AOP/BOL.

Tax implication of member’s share in the hands of member:-

MMR / Higher Rate: In this case, member’s shall will be exempt in the

If total income of AQP hands of each member.

or BOI is taxable at.....

Slab Rate(s) [as applicable in case of individual]
¢ In this case. ..

v v

\_Iitotal income of AOP/BOI exceeds Basic exemption limi E total income of AOP or BOI $ BEI:/
¢ ST

* " A
I** : Member’s share shall be included

in his total income, and

I1"Y; No rebate will be allowed.

I* : Member‘s share shall be included in TI of each member, and, then

I1"Y: Rebate u/s 86 shall be allowed as follows:

Tax payable Member’s share
by member Total income of such Member
Keep remember the following sequence to allow rebate u/s 86 (as adopted by ICAI in its study material):
Compute dd
Tax on TI Allow
th
(including = rebate u/s 87A then »| surcharge & e fEa. . > Allow
: g cess rebate u/s 86 (v')
member (if available) .
share) (as applicable)
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“Tax Implication on Dissolution / Reconstitution of FIRMS/AOP/BOI”

Insertion of Section 9B: /ncome on receipt of capital asset or stock in trade by specified
person from specified entity:- Applicable w.e.f. A.Y. 21-22

(1) | — Where a specified person (hereinafter referred to as Partner/Member of Firm/AOP/BOI)

— receives during the previous year

— any capital asset or stock in trade or both

— from a specified entity (hereinafter referred to as Firm/AOP/BOI)

— in connection with the dissolution or reconstitution of such Firm/AOP/BOI, then

— the Firm/AOP/BOI shall be deemed to have transferred such capital asset or stock in trade or
both, as the case may be, to the Partner/Member of Firm/AOP/BOI

— in the year in which such capital asset or stock in trade or both are received by the
Partner/Member of Firm/AOP/BOI.

Explanation:
"reconstitution of the Firm/AOP/BOI'" means, where—

(a) | one or more of its partners or members, as the case may be, of such Firm/AOP/BOI ceases to be

partners or members; or

(b) | one or more new partners or members, as the case may be, are admitted in such Firm/AOP/BOI
in such circumstances that one or more of the persons who were partners or members, as the case
may be, of the Firm/AOP/BOI, before the change, continue as partner or partners or member or
members after the change; or

(c) | all the partners or members, as the case may be, of such Firm/AOP/BOI continue with a
change in their respective share or in the shares of some of them.

(2) | Any profits and gains arising from such deemed transfer of capital asset or stock in trade or both, as

the case may be, by the Firm/AOP/BOI shall be—

(i) deemed to be the income of such Firm/AOP/BOI of the previous year in which such capital asset or
stock in trade or both were received by the Partner/Member of Firm/AOP/BOI; and

(ii) chargeable to income-tax as income of such Firm/AOP/BOI under the head 'Profits and gains of
business or profession'' or under the head " Capital gains'', as per the provisions of this Act.

(3) | For this purpose, FMV of the capital asset/stock in trade/both on the date of its receipt by the
Partner/Member of Firm/AOP/BOI shall be deemed to be the full value of the consideration received
or accruing as a result of such deemed transfer of the capital asset or SIT or both by the Firm/AOP/BOL

(4) | If any difficulty arises in giving effect to the provisions of this section and section 45(4), the Board may,
with the approval of the Central Government, issue guidelines for the purposes of removing the difficulty.
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Substitution of Section 45(4): Capital gain on transfer of a capital asset by Firm/AOP/ BO/ to

partner/member:- Applicable w.e.f. A.Y. 21-22

— Notwithstanding anything contained in section 45(1),

— where a specified person (hereinafter referred to as Partner/Member of Firm/AOP/BOI)

— receives during the previous year any money or capital asset or both

— from a specified entity (hereinafter referred to as Firm/AOP/BOI)

— in connection with the reconstitution of such Firm/AOP/BOI, then

— any profits or gains arising from such receipt by the Partner/Member of Firm/AOP/BOI

— shall be chargeable to income-tax as income of such Firm/AOP/BOI1

— under the head "Capital gains' and

—  shall be deemed to be the income of such Firm/AOP/BOI of the previous year in which such money or
capital asset or both were received by the Partner/Member of Firm/AOP/BOL

Such profits or gains i.e. Capital gain shall be computed as follows: A=B +C-D

Value of any money received by the Partner/Member of Firm/AOP/BOI from the| B
Firm/AOP/BOI on the date of such receipt

(+) the amount of fair market value of the capital asset received by the Partner/Member of | C
Firm/AOP/BOI from the Firm/AOP/BOI on the date of such receipt

(-) the amount of balance in the capital account (represented in any manner) of the Partner/Member | D
of Firm/AOP/BOI in the books of account of the Firm/AOP/BOI at the time of its reconstitution

Income chargeable to income-tax u/s 45(4) of the Firm/AOP/BOI under the head "Capital gains" A

» If the value of ""A"" in the above formula is negative, its value shall be deemed to be zero.

» The balance in the capital account of the Partner/Member of Firm/AOP/BOI in the books of account of
the Firm/AOP/BOI is to be calculated without taking into account the increase in the capital account

of the Partner/Member of Firm/AOP/BOI due to revaluation of any asset or due to self-generated
goodwill or any other self-generated asset.

» When a capital asset is received by a Partner/Member of Firm/AOP/BOI from a Firm/AOP/BOI in
connection with the reconstitution of such Firm/AOP/BOI, the provisions of this section shall operate

in addition to the provisions of section 9B and the taxation under the said provisions shall be worked

out independently.'

Explanatory Remarks:

(1) In_case of reconstitution of Firm/AOP/BOI, due to the simultaneous applicability of section 9B and
45(4), there will be double taxation on Firm/AOP/BOI at the time of such reconstitution.

(2) In case of dissolution of Firm/AOP/BOI, section 45(4) shall not apply, and taxability will be governed
by section 9B only.

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 110




© SATISH MANGAL (9350647377, Join Telegram Channel: CA Satish Mangal (DT) Dissolution / Reconstitution of Firms

Insertion in Section 48: Attribution of capital gain on transfer of a capital asset by Firm /AOP /

BOI, to remaining capital assets:- Applicable w.e.f. A.Y. 21-22

(iii) — If any money or capital asset is received by a Partner/Member of Firm/AOP/BOI from a Firm/AOP/BOI,

— then the amount chargeable to income-tax as income of such Firm/AOP/BOI under section 45(4),

— which is attributable to the capital asset being transferred by the Firm/AOP/BOI,

— shall be calculated in the prescribed manner and

— shall be allowed as a deduction in computing capital gains on REMAINING CAPITAL ASSETS held
by Firm/AOP/BOL.

Rule 8AB: Manner of attribution of capital gain, arising on transfer of a capital asset by

Firm/AOP/BOI u/s 45(4), to remaining capital assets of Firm/AOP/BOI:

For the purposes of clause (iii) of section 48, where the amount is chargeable to income-tax as income of
Firm/AOP/BOI u/s 45(4), the Firm/AOP/BOI shall attribute such amount to CAPITAL ASSET REMAINING
with the Firm/AOP/BOI in a manner provided in this rule.

Manner of attribution of capital gain to remaining capital

Where capital gain charged u/s 45(4) relates

¥ assets of the firm/AOP/BOI:
(1) | to revaluation of any capital asset of the . Increase in value of such remaining asset
Firm/AOP/BOI (except cases covered Cap.ltal m because of revaluation
: ; gain
Uidler pReSiEiven. bele charged Aggregate of increase in value of all assets
uls because of revaluation, or recognition of
45(4) value of self-generated asset or self-
generated goodwill because of valuation
(2) | to valuation of self-generated asset or o Recognition of value of such self-generated
self-generated goodwill, of the Firm / Cap.lta asset or self-generated goodwill because of
AOP/BOI, gam valuation
charged X
ils Aggregate of increase in value of all assets
45(4) because of revaluation, or recognition of

value of self-generated asset or self-
generated goodwill because of valuation

(3) | only to the capital asset received by the | the amount charged to tax u/s 45(4) shall not be attributed
Partner/Member of Firm/AOP/BOI from | to any capital asset for the purposes of clause (iii) of
the Firm/AOP/BOI, or In any other case. | section 48.

8AA: Determination of nature of Capital gain chargeable as income of Firm/AOP/BOI u/s 45(4):

(i) | it shall be deemed to be from transfer of short term capital asset (i.e. STCG), if it is attributed to,-
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(a) | capital asset which is short term capital asset at the time of taxation of amount u/s 45(4); or

(b) | capital asset forming part of block of asset; or

(c) | capital asset being self-generated asset and self-generated goodwill; and

(ii) | In otherwise case, it shall be deemed to be from transfer of long term capital asset (i.e. LTCG).

Circular No. 14 of 2021, Dated 2-7-2021: Guidelines under section 9B and section 45(4):

» It is noticed that the amount taxed under section 45 (4) is required to be attributed to the remaining
capital assets of the Firm/AOP/BOI, so that when such capital assets get transferred in the future, the
amount attributed to such capital assets gets reduced from the full value of the consideration and to
that extent the Firm/AOP/BOI does not pay tax again on the same amount.

» Itis further clarified that in case the capital asset remaining with the Firm/AOP/BOI is forming part of

a block of asset, the amount attributed to such capital asset shall be reduced from the full value of the

consideration received or accruing as a result of subsequent transfer of such asset by the Firm/AOP/BOI,
and the net value of such consideration shall be considered for reduction from the written down value
of such block u/s 43(6) or for calculation of capital gains, as the case may be, u/s 50 of the Act.

— There are three partners ""A", "B" and "C" in a firm ""FR", having one third share each.

— Each partner has a capital balance of ¥ 10 lakh in the firm.

— There are three pieces of lands "S", "T" and "U" in that firm and there is no other capital asset in
that firm.

— Book value of each of the land is ¥ 10 lakh. All three lands were acquired by firm more than 2 years ago.

— Partner "A'" wishes to exit.

—  The firm revalues its lands based on valuation report from a registered valuer, as defined in rule 11U
of the Rules, and as per that valuation report fair market value of lands "S'" and "T" is ¥ 70 lakh
each, while fair market value of land ""U"' is ¥ 50 lakh.

—  On the exit of partner "A", the firm decides to give him ¥ 11 lakh of money and land ""U" to settle his
capital balance.

— Indexed cost of acquisition of land '"U"" is ¥ 15 lakh.

Tax treatment In accordance with the provisions of section 9B of the Act:

#» On receipt of land “U” by partner "A" from a firm "FR" in connection with the reconstitution of such firm
"FR" (i.e. on his retirement), then it would be deemed that the firm "FR' has transferred land "U" to
the partner ""A" at its fair market value of ¥ 50 lakh. Thus, an amount of ¥ 50 lakh less ¥ 15 lakh would
be charged to tax in the hands of firm "FR" under the head "Capital gains".

» For partner ""A"", the cost of acquisition of this land would be ¥ 50 lakh.

» Hence, the amount of ¥ 35 lakh is charged to long term capital gains and let us assume that the tax is ¥ 7

lakh (assume no surcharge or cess just for ease of calculation and illustration purposes).
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Accounting treatment in the books of Firm "FR" on distribution of Land ‘“U” to partner "A"':

Net book profit after tax of I 33 lakh [viz. Profit of ¥ 40 lakh (i.e. FMV ¥ 50 lakh — Book Value 10 lakh) less
tax of ¥ 7 lakh] is to be credited in the capital account of each of the three partners, i.e. ¥ 11 lakh each. Thus

partner ""A"" capital account would increase to ¥ 21 lakh. This exercise is required to be carried out since
section 9B mandates that it is to be deemed that the firm '""FR'" has transferred the land ''U" to partner

"A'" and the long term capital gains of ¥ 35 lakh is chargeable to tax in the hands of the firm "FR".

Tax treatment In accordance with the provisions of section 45(4) of the Act:

As per section 45(4), on receipt of money and land “U” by partner “A” from a firm "FR" in connection
with the reconstitution of such firm "FR" (i.e. on his retirement), "capital gains" shall be chargeable to tax as

income of such firm "FR", which shall be computed as follows: A=B + C-D

B | Value of any money received by partner “A” from firm "FR" on the date of such receipt I1L

C | (+) the amount of fair market value of the capital asset received by partner “A” from firm "FR" | 50L
on the date of such receipt

D | (-) the amount of balance in the capital account (represented in any manner) of partner “A” in | 21L
the books of account of firm "FR" at the time of its reconstitution

A Capital gains chargeable to tax u/s 45(4) in the hands of firm "FR" 40L

»  This shall be in addition to an amount of ¥ 35 lakh charged to tax under section 9B of the Act.

Attribution of capital gain taxable u/s 45(4) to remaining capital assets of firm "FR'':

On account of section 48(iii) read with Rule 8AB, aforesaid amount of capital gain of ¥ 40 lakh chargeable to tax
u/s 45(4) for firm "FR", is to be attributed to the remaining assets of the firm "FR" on_the basis of increase

in their value due to revaluation based on the valuation report of registered valuer.

As per Rule 8AB, capital gain of ¥40 lakh will be attributed on remaining assets of the firm "FR" as follows:

Remaining | Book FMYV as per Increase in their value | Attribution of capital gain taxable
assets value valuation report due to revaluation u/s 45(4) to Land "'S" and Land "T"
Land "S" | ¥ 10 lakh < 70 lakh T 60 lakh T 40 lakh X ¥ 60 lakh + ¥ 120 lakh
=% 20 lakh
Land "T" | ¥ 10 lakh % 70 lakh % 60 lakh 3 40 lakh X ¥ 60 lakh + ¥ 120 lakh
=3 20 lakh
Aggregate of increase in value of All assets: T 120 lakh Total attributed capital gain: ¥ 40 lakh

When either of these lands "'S" and “T” gets sold subsequently, this amount of ¥ 20 lakh attributed to each
of them would be reduced from sales consideration in computing capital gain on sale of such land "S" and “T”.

Determination of nature of Capital gain of ¥ 40 lakh which is taxable for firm '""FR'' u/s 45(4):
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As per Rule 8AA, the amount of ¥ 40 lakh which is charged to tax under section 45(4) shall be charged as long
term capital gains, since the amount of ¥ 40 lakh is attributed to land "'S" and land "T" which are both
long term capital assets at the time of taxation of 40 lakh under section 45(4).

Example 2:
— There are three partners '"'A". "B" and "C” in a firm "FR", having one third share each.
— Each partner has a capital balance of ¥ 100 lakh in the firm.
—  There is a piece of land "'S"' of book value of ¥ 30 lakh. The land was acquired by the firm more than
two years ago.

There is patent "T" of written down value of T 45 lakh. The patent was acquired/developed/registered
one year back. And there is cash of ¥ 225 lakh.

Partner "A'" wishes to exit.

—  The firm revalues its land and patent based on valuation report from a registered valuer, as defined
in rule 11U of the Rules, and as per that valuation report fair market value of land "S" is ¥ 45 lakh
and fair market value of patent ""T" is T 60 lakh.

As per the valuation report there is also self-generated goodwill of ¥ 30 lakh.

On the exit of partner "A", the firm decides to give him ¥ 75 lakh in money and land "'S" to settle his
capital balance.

— Indexed cost of acquisition of land ''S"" is T 45 lakh.

Tax treatment In accordance with the provisions of section 9B of the Act:

»  On receipt of land ‘“S” by partner ""A'" from a firm "FR" in connection with the reconstitution of
such firm "FR" (i.e. on his retirement), then it would be deemed that the firm "FR'" has transferred

land "'S" to the partner ""A" at its fair market value of ¥ 45 lakh. However, since the sale consideration

is equal to indexed cost of acquisition, there will not be any capital gains tax.

»  For partner "A", the cost of acquisition of this land would be ¥ 45 lakh.

Accounting treatment in the books of Firm ""FR'' on distribution of Land ‘S’ to partner "A'':

Net book profit after tax of I 15 lakh [viz. Profit of ¥ 15 lakh (i.e. FMV ¥ 45 lakh — Book Value %30 lakh) less
tax: Nil] is to be credited in the capital account of each of the three partners, i.e. I 5 lakh each. Thus partner "A"

capital account would increase to ¥ 105 lakh. This exercise is required to be carried out since section 9B of
the Act mandates that it is to be deemed that the firm "FR'" has transferred the land "'S" to partner ""A"'.
Thus, any gain in the books is to be apportioned to partners' capital accounts.

Tax treatment In accordance with the provisions of section 45(4) of the Act:

As per section 45(4), on receipt of money and land “S” by partner “A” from a firm "FR" in connection
with the reconstitution of such firm "FR" (i.e. on his retirement), ""capital gains'' shall be chargeable to tax
as income of such firm "FR", which shall be computed as follows: A =B + C-D

B | Value of any money received by partner “A” from firm "FR" on the date of such receipt 75L
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C | (+) the amount of fair market value of the capital asset received by partner “A” from firm | 45L
"FR" on the date of such receipt

D | (-) the amount of balance in the capital account (represented in any manner) of partner “A” | 105L
in the books of account of firm "FR'" at the time of its reconstitution

A Capital gains chargeable to tax u/s 45(4) in the hands of firm "FR" 15L

Attribution of capital gain taxable u/s 45(4) to remaining capital assets of firm '""FR'':

On account of section 48(iii) read with Rule 8AB, aforesaid amount of capital gain of ¥ 15 lakh chargeable to tax
u/s 45(4) for firm "FR", is to be attributed to the remaining assets of the firm '"FR" on the basis of increase
in their value due to revaluation based on the valuation report of registered valuer or due to recognition of the

value of self-generated goodwill, based on the valuation report of registered valuer.

As per Rule 8AB, capital gain of ¥ 15 lakh will be attributed on remaining assets of the firm "FR" as follows:

Remaining Book FMY as per Increase in their Attribution of capital gain
assets value | valuation report or value due to taxable u/s 45(4) to Patent "T"
Recognition of revaluation or and Self-generated goodwill
value of self- Recognition of self-
generated goodwill | generated goodwill
Patent "T" I45 T 60 lakh T 15 lakh T 15 lakh X ¥ 15 lakh + ¥ 45 lakh
lakh =3 51akh
Self-generated - T 30 lakh ¥ 30 lakh ¥ 15 lakh X ¥ 30 lakh =+ ¥ 45 lakh
goodwill =% 10 lakh
Aggregate of increase in value of All assets: < 45 lakh Total attributed capital gain: ¥ 15 lakh

» ¥ 5 lakh attributed to patent '"T"' shall not be added to the block of the assets and no depreciation shall

be available on the same.

» When patent 'T" gets transferred subsequently, this ¥ 5 Lakh attributed shall be reduced from the

sales consideration of patent ""T", and the net value shall be considered for reduction from the written
down value of the intangible block u/s 43(6) or for calculation of capital gains, as the case may be, u/s 50.

» Let us say that Patent T is sold for ¥ 25 lakh. ¥ 5 lakh shall be reduced from ¥ 25 lakh and only net
amount of <20 lakh shall be considered for reduction from WDV or for calculation of capital gains u/s 50.

» Similarly when goodwill gets sold subsequently, ¥10 lakh would be reduced from its sales consideration
under section 48(iii) in computing capital gain on sale of such goodwill.

Determination of nature of Capital gain of ¥ 15 lakh which is taxable for firm '""FR'' u/s 45(4):

As per Rule 8AA, the amount of ¥ 15 lakh which is charged to tax under section 45(4) shall be charged as
short term capital gains, as ¥ 5 lakh is attributed to the Patent ""T"' which is part of block of assets and

& 10lakh is attributed to self-generated goodwill.
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Section 28: Chargeability:-

"PROFITS AND GAINS OF BUSINESS OR PROFESSION"

The following incomes inter alia, shall be chargeable to tax under this head:
(1) | Export incentives, which includes-.
= Profits on sale of Import Entitlement License.
& (Cash assistance received or receivable against export (i.e. Cash Compensatory Support)
= Duty drawbacks of customs and central excise duties.
(2) | Any sum received or receivable in cash or in kind under an agreement:
(a) for not carrying out any activity in relation to any business/profession (i.e. Non-compete fees); or
(b) for not sharing any patent, copyright, etc. (i.e. Non-sharing fees),
= Provided, such sum, should not be chargeable to tax under the head "capital gains”.
EXPLANATORY REMARK: Treatment of such fee in the hands of Payer:-
IMPORTANT RULING: Ferromatic Milacron India Pvt. Ltd(2018)(Guij. .

Rights acquired under a non-compete agreement gives enduring benefit and protects the assessee's
business against competition. The expression "or any other business or commercial rights of similar
nature'' used in section 32(1)(ii) is wide enough to include non-compete rights.

In simple words, right acquired by the assessee by payment of non-compete fee is in the nature
of an intangible asset and eligible for depreciation u/s 32.

CONTRARY RULING: M/s. Asianet Communications Ltd.(2018)(Mad.-HC):

On account of the payment of non-compete fee, the company does not acquire any business, the profit-
making apparatus remains the same and there is no new business or new source of income and therefore, the
expenditure has to be treated as revenue in nature.

(3) | - Any compensation or other payment received or receivable,
- whether revenue or capital,
- in connection with the termination or modification of the terms and conditions of any contract
- relating to his business.
Section 32 (1)(ii): DEPRECIATION ALLOWANCE (WDV Method).-
(1) | Depreciation is allowed in respect of-

(a) Building, machinery, plant or furniture, being tangible assets;

(b) Know-how, patents, copyrights, trademarks, licenses, franchises or any other business or
commercial rights of similar nature, being intangible assets, not being goodwill of a
business/profession. As amended by F. A., 2021

(2) | Such asset should be owned and used for the purpose of the business or profession by the assessee.
(3) | Depreciation shall be allowed on written down value of the block of assets at the prescribed percentage.
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(.NIRELEVANT NOTE WITH REFERENCE TO POINT NO. 1 OF SECTION 32 (1) (ii):
~  Depreciationwill be-allowed on-pavmentforgoodwi ikessood pd-by-amalgamated-company-to
] . : . g ). [CET-v/s- SmifsS ities Ltd«SC)]

> w.ef. AY. 2021-22, No depreciation is allowable on payment for goodwill of a business/profession.

[1:33JRELEVANT NOTES WITH REFERENCE TO POINT NO. 2 OF SECTION 32 (1) (ii):

= In case of ''Lease'’ ir-respective of type of lease, lessor will be entitled for depreciation provided he is
engaged in leasing business. [K.M. Sugar Mills Ltd. (All.-HC)]

= In case of hire purchase system, depreciation shall be allowed to hire purchaser, in view of the CBDT

Circular No. 9 dated 23.03.1943, on _cash price. [Kaveri Engg. Industries (Mad.-HC)]

<= Beneficial ownership has to be seen. After taking possession of a building in pursuance of an agreement to
sell, he shall be considered as deemed owner, and depreciation shall be allowed even if building is not

registered in his name. [Mysore Minerals Limited (SC)]

== Assets which are ready for use but not actually put into use during the relevant previous
year, are not entitled for depreciation. [Dinesh Kumar Gulab Chand Aggarwal (Bom.-HC)]
EXCEPTIONS:

» If asset is of such a nature which requires its special use (i.e. on _demand) like gen-set, fire

extinguisher, emergency spares, standby machine, etc. then depreciation shall be allowed on the
basis of its ready to use.
» If assessee couldn’t put to use an asset because of extraneous reason (like, paucity of funds / raw

material, lack of labour, etc.), assessee will be entitled to claim depreciation.

((BARELEVANT NOTES WITH REFERENCE TO POINT NO. 3 OF SECTION 32 (1) (ii):
¢ It is mandatory for the assessee to claim depreciation.

Exam oriented approach for the aforesaid Second Proviso to Section 32(1):

A
[ \
Assessee Acquired Put to use in Period 180
in Same of < Days
“Asset” ——— Relevant (+) Previous (+) Use
Previous Year Year
\ J
Y
Normal Allowable Depreciation X 50% = --------- Allowable Depreciation

Exam oriented approach for the aforesaid 6 Proviso to Section 32(1):

’]\ e.g.
Amalgamation, or
Demerger, or

1/4/2019 Succession 31/3/2020
X Ltd. i @ I
L ) L J

I—— 275 days<——— 1/1/2020———— 91 days<+—]

> Y Ltd.
A\ v Y
Depreciation De%reciation
Transferor (v') Transferee (v')
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Section 43(6): Written Down Value:-

WDV of the block of assets at the beginning of the previous year
[i.e. Actual cost less depreciation actually allowed to him in earlier year(s)] e

Add: Actual cost of the assets acquired during the previous year e
Less: Moneys payable in respect of an asset of same block which is sold, discarded,
demolished or destroyed during the previous year and the amount of scrap value. **
Less: Notional WDV (i.e. WDV computed as if the asset was only asset in the block)
of asset transferred by way of slump sale #at

W.D.V. of the Block of Assets for the relevant assessment year: T

KEY POINTS:
(EYIRIMPORTANT RULING: CIT v/s Kasturi & Sons Ltd. (SC):

It was held that moneys payable has to be interpreted only as actual moneys payable in cash or by
cheque/ draft and not any other thing or benefit which can be converted into money.

(2) With effect from the previous year 2020-21, goodwill of a business/profession is not eligible for
depreciation. If the value of a block of assets on 1% April, 2020 includes goodwill of a business/profession
(on which depreciation was obtained by the assessee in any preceding year), then, depreciated value of
goodwill shall be deducted from the value of the block of assets on 1* April, 2020.
For this purpose, depreciated value of goodwill shall be calculated as if goodwill was only asset in the

relevant block of asset. IAS INSERTED BY F. A., 2021

Section 43(1): Actual Cost.-

If assessee acquires an asset in respect of which.......
__-—'—"A-'-‘“‘—-_

Payment or In To Other than through A/C Payee cheque/draft or Exceed
aggregate (+) a *+) a (+) by use of ECS through a bank A/C or through (+)
; : <10,000/-
of payments day Person such other electronic mode as may be prescribed
e
—

Such expenditure shall be ignored for the purposes of determination of actual cost.

Section 43A: Special provisions consequential to changes in rate of exchange:-

Conditions for applicability of this section:

(1) Assessee has acquired an asset from a country outside India* on credit or through a foreign currency loan.
(2) After the acquisition of such asset, at the time of making actual payment**—

(a) To foreign supplier of such asset; or
(b) Repayment of such foreign currency loan,

due to change in rate of exchange, there is an increase or reduction in liability of the assessee as expressed
in Indian currency.

THEN such increment or reduction in liability shall be added/ deducted from the actual cost of asset.
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Section 43AA: Taxation of foreign exchange fluctuation.-

- Any gain or loss

- due to change in foreign exchange rates

- in respect of all foreign currency transactions
- shall be treated as income or loss,

- which shall be computed in the manner provided in ICDS.

Exception:

= This section is not applicable in respect of cases covered by section 43A.

“DETERMINATION OF ACTUAL COST IN SPECIAL CASES”

Explanation 2C | Block of assets transferred by company to | WDYV of such block of assets as on the date of
to LLP under conversion of such company conversion will be treated as actual cost for
Sectond6) into LLP [as covered u/s 47(xiiib)] LLP.
Explanation 7 In the case of ‘composite income’ (i.e. To calculate depreciation for current year,
to where partly income is exempt and opening WDV will be computed on the
Section 43(6) remaining part is taxable by virtue of assumption that total depreciation would
Rule 8, Rule 7A, and Rule 7B) have been allowed in earlier years.

Section 2 (11): Block of assets means -

— A group of assets

— falling within a class of assets comprising tangible/intangible assets except goodwill of a business/profession.

— inrespect of which same rate of depreciation is prescribed.

— Residential =5%

(1) Building—— Non-residential =10%

— Purely temporary erection = 40%

(2) Furniture & Fitting = 10%
(3) Plant & Machinery:

(1) General =15%

(ii) Motor cars [Except (iii)] = 15% (But, if acquired between 23™ August, 2019 to 31° March, 2020 and
put to use on or before 31" March, 2020, then, Depreciation @ 30% shall be allowed).

(ii) Motor cars, Motor buses, Motor lorries, Motor taxies, Motor vans used in the business of running them
on hire = 30% (But, if acquired between 23" August, 2019 to 31*' March, 2020 and put to use on or
before 31* March, 2020, then, Depreciation @ 45% shall be allowed).

(iv) Books owned by assessee carrying on a profession, or owned by a library = 40%

(v) Computers = 40%

(vi) Aeroplane = 40%
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(vil) Windmills and any specifically designed device which run on windmills = 40%

(viii) Air pollution control equipment, water pollution control equipments = 40%
(ix) Ship =20 %
(x) Oil Well =15%

(4) Intangible assets = 25%

Section 32 (1) (iia): Additional Depreciation:-

v Y
Assessee (i.e. any person) should be engaged in the (+) He has acquired and installed
manufacturing business of any article or thing, or in the new plant & machinery

business of generation, transmission or distribution of power

e —_—
Then, Additional depreciation @ 20% of the actual cost shall be allowed as deduction u/s 32 (1)(ii).

ADDITIONAL CONSIDERABLE POINTS FOR ADDITIONAL DEPRECIATION:
(1) If PERIOD OF USE IN FIRST YEAR of its acquisition is LESS THAN 180 DAYS:
v

\ 2 L 4
50% additional depreciation will Balance 50% additional depreciation will be allowed
be allowed in this first year itself. in the immediately succeeding previous year.

(2) Additional depreciation shall not be allowed in respect of:

(i)  Second hand plant and machinery (whether was used in India or outside India); or

(i1) Any machinery or plant installed in any office premises or any residential accommodation; or

(iii)) Any vehicle i.e. road transport vehicles; or

(iv) Ships or aircraft; or

(v) Any plant or machinery, of which 100% cost is allowed as a deduction in any one previous year
under the head P/G/B/P.

Section 33AB: Deduction in respect of Tea Development Account, etc.:-

CONDITIONS FOR ALLOWANCE OF DEDUCTION UNDER THIS SECTION:

(1) | Assessee should engage in the business of growing and manufacturing tea, coffee or rubber in India.

(2) | He has deposited any amount:

» with National Bank for Agriculture and Rural Development (NABARD): Under a scheme approved by
Tea Board or Coffee Board or Rubber Board or

» In Deposit Account: Opened as per the scheme framed by Tea Board or Coffee Board or Rubber

Board with previous approval of the Central Government.

(3) | Time-limit for deposit: 30™ September of the relevant assessment year.

(4) | Accounts must be audited by the Chartered Accountant and audit report must be furnished one month

prior to the due date of submission of ROL
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QUANTUM OF DEDUCTION:- Least of the following -
“Amount deposited” OR “40% of Profit of such business before deduction under section 33AB”

WITHDRAWL OF DEPOSIT:-
Any amount can be withdrawn from NABARD/ Deposit Account for the purposes specified in the

scheme of Tea Board / Coffee Board / Rubber Board, But where amount in the NABARD / Deposit Account is
utilised as per the scheme for the purposes of any expenditure, such expenditure shall not be allowed as a
deduction in computing P/G/B/P.

PROHIBITION OF UTILIZATION:-
Where any deposited amount with NABARD/ Deposit Account is utilized for the purchase of:

(i) A machinery or plant to be installed in any office premises or residential accommodation;
(il) Any office appliances (not being computers);
(iii)) Any machinery or plant, of which 100% cost is allowed as a deduction in any one previous year;

Then, such mis-utilised amount shall be deemed to be the profits and gains of business of that previous year.

% Amount withdrawn from NABARD / Deposit Account must be utilized in same previous year in which
it is withdrawn, in otherwise case, unutilized amount shall be deemed to be the profit / gain of business of

the previous year in which it is withdrawn.

WITHDRAWAL OF EXEMPTION:-

Such asset*
Amount withdrawn N Asset* Within 8 Years from the
from utilised (As per Transfer »  end of the year of its
v L
NABARD/Deposit A/C L Scheme) ) acquisition
-
lThen

«_Cost of such asset related to withdra\In amount (which has been claimed earlier as deduction u/s 33AB)
=

Shall be deemed to be the Profits & gains of business of the previous year in which asset is transferred.

Activity Tea (Rule 8) Coffee (Rule 7B) Rubber (Rule 7A)
PGBP | Agriculture | PGBP | Agriculture | PGBP | Agriculture
Income Income Income
(i) Growing and manufacturing 40% 60% 25% 75 % 35% 65 %
(ii) Roasting and grounding (also) - - 40 % 60% - -

STEPS TO REMEMBER (AS SUPPORTED BY AFORESAID RULES):

(1) First of all, allow deduction u/s 33AB along with other deductions as allowable under the head PGBP to
obtain Net result* from such business (i.e. Tea / Coffee / Rubber Activity).

(2) After that, percentage as prescribed in Rule 8 / Rule 7A / Rule 7B shall be applied on such Net result*.

(3) If assessee has any brought forward loss, then, that can be set off from taxable proportion as arrived at
by applying the aforesaid % as given in Rule 8 / Rule 7A / Rule 7B as the case may be.
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NEITR If, due to any reason, deduction u/s 33AB is withdrawn (like, case of utilization of withdrawn amount
in prohibited capital purpose, etc.), then deemed income under section 33AB will be computed by applying the

percentage as given in Rule 8 / Rule 7A / Rule 7B, as the case may be, (for the purpose of taxation of income under
the head PGBP).

Section 35: Expenditure on Scientific Research.-

Section 35(1)(iv) Section 35(1)(i)
Timing of Incurrence Capital expenditure on Revenue expenditure on
scientific research scientific research
(100% deduction) (100% deduction)
(1) If incurred during the relevant previous year | All capital expenses (other All revenue expenses
(whether in case of new business/existing business) than land)

(2) If business is newly commenced then expenses All capital expenses Only Salary and Material
incurred during 3 years prior to the date of (other than Land) expenses relating to
commencement of the business scientific research upto the

Due to deduction u/s 35(1)(iv), business loss cannot be computed, If profit is app ro'ved e (l_f’y

inadequate, then, same treatment, as of unabsorbed depreciation, will be provided. Prescribed Authority)

(B) Contribution based deduction:
Contribution to..........
Notified bodies » National Laboratory Indian Company
(by Central Government) » 1T (having main object of
For use in For use in » University scientific research and
Scientific research Social Science or o et e i development) approved by

statistical research LG ] G CCIT and amt. is paid for

for approved programme. use in Scientific research

100% Deduction 100% Deduction 100% Deduction 100% Deduction
35(1)(ii) 35(1)(iii) 35(2AA) 35(1)(iia)
» An assessee shall not be denied the deduction in respect of any sum paid to an institution to which section

35(D)(an)/(11a)/(111)/(2AA) applies, merely on the ground that subsequent to the payment of such sum by the
assessee, the approval granted to the such institution has been withdrawn.

(1A) Deduction in respect of any sum paid to the research association, university, college or other institution
referred to in section 35(1)(ii)/(iia)/(iii)/(2AA), shall not be allowed, unless such research association,
university, college or other institution or company

(i) prepares and deliver a statement for prescribed period in such form and manner and setting forth such

particulars and within such time, as may be prescribed, to the prescribed income-tax authority or the
person authorised by such authority:
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(ii) furnishes to the donor, a certificate specifying the amount of donation in such manner, containing such
particulars and within such time from the date of receipt of sum, as may be prescribed.

Section 35ABB: Expenditure for obtaining a license to operate telecommunication services:-

If telecommunication license fee has If telecommunication license fee has
Deduction u/s 35ABB.... actually been paid before actually been paid after commencement
1L commencement of business of business
= Shall begin............... From year of commencement of From year of actual payment of such fee
business
= Shall be allowed upto... the year in which the license comes to an end
License fee paid License fee Paid
= Quantum of deduction
Year of commencement of business Previous year of actual payment to the
to the year in which license expires previous year in which license expires

= In case of Amalgamation / Demerger:

Outstanding installments (i.e. unavailed benefit) will be allowed to the amalgamated/resulting company

(instead amalgamating company/demerged company) from the year of amalgamation/demerger.

Section 35ABA: Expenditure for obtaining right to use spectrum for telecom services:-

If spectrum fee has actually been paid If spectrum fee has actually been paid
Deduction u/s 35ABA....

before commencement of business after commencement of business
o Shalf rbegin ............... From year of commencement of From year of actual payment of such fee
business
< Shall be allowed upto... the year in which the spectrum comes to an end
Spectrum fee paid Spectrum fee Paid

= Quantum of deduction
Year of commencement of business to | Previous year of actual payment to the

the year in which spectrum expires previous year in which spectrum expires

Under this section, “has actually been paid” means:

— Actual payment of such fees has been made; OR It becomes payable in the prescribed manner (Rule 6A%).

purpose of section 35ABA, the term "payment has actually been made" shall mean,

Where an assessee has opted and been allowed by the Department of Telecom to make deferred
CEVuEh1Mthe amount which would have been payable by the assessee had he opted for full upfron

payment of spectrum fee.

Section 35AD: Deduction in respect of expenditure on specified business:-

(A) Deduction shall be allowed to the assessee who is carrying on the following specified business:

(1) | Setting up and operating cold chain facilities for specified products.
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» Specified products are- agricultural and forest produce, meat and meat products, poultry, marine

and dairy products, products of horticulture, floriculture and apiculture and processed food items.

» Cold chain facility”” means a CHAIN OF FACILITIES for storage or transportation under scientifically

controlled conditions including refrigeration and other facilities necessary for the preservation of
specified products.

(2) | Setting up and operating warehousing facilities for storage of agriculture produce.
(3) | Laying and operating cross-country natural gas or petroleum oil pipeline network.
(4) | Building and operating, anywhere in India, a hotel of two star or above category as classified by CG.

» Where the assessee builds a hotel of two-star or above category and subsequently, while continuing to
own the hotel. transfers the operation thereof to another person. the assessee shall be deemed to be
carrying on this specified business.

(5) | Building and operating, anywhere in India, a hospital with at least 100 beds for patients.
(6) | Developing and building a housing project under a Government scheme -
» for slum redevelopment or rehabilitation; or
» for affordable housing.
(7) | Production of fertilizer in India.
(8) | Setting up and operating an inland container depot or a container freight station.
(9) | Bee-keeping and production of honey and beeswax.
(10) | Setting up and operating a warehousing facility for storage of sugar.
(11) | Laying and operating a slurry pipeline for the transportation of iron ore.
(12) | Setting up and operating a semi conductor wafer fabrication manufacturing unit as notified by Board
(13) | Developing or/and maintaining & operating a new infrastructure facility (like, road including toll

road, highway, water supply project, port, airport, etc.)

(B) SALIENT FEATURES OF SECTION 35AD:

(4Y)

100% OF CAPITAL EXPENDITURE —> ALLOWED IN THE YEAR OF ITS INCURRENCE ITSELF.

But, if expenditure is incurred

v

Prior to commencement of business operations (and) which is capitalised in the books

Will be allowed in the year of commencement of business operations
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(2) | Deduction under this section shall not be allowed in respect of:

(1) Any expenditure incurred on acquisition of any land or goodwill or financial instrument;
(ii) Any expsnditure in respect of which:

L T~
Payment or In @ To ) Other than through A/C Payee Exceed
aggregate |(+)| 4 a 5 cheque/draft or by use of ECS through ) Z10.000/-

of day Person a bank A/C or through such other
payments electronic mode as may be prescribed

(3) | No double deduction in respect of the expenditure allowed to the assessee under this section.

laimed : : s 80IA ¢ ] S
@) Y claime Dedichion T T A — u/s 80IA to 80RRB & u/s 10AA
u/s 35AD — for the same or any other A.Y.
for any A.Y. — — —

In respect of such Specified Business.

Asset claimed as deduction 2tiould b wsed »  Upto 8 years from the year of its
under this section Only for the acquisition
specified business
e

If violation, then-
Deduction allowed u/s 35AD (less) Notionally allowable depreciation (in absence of deduction u/s 35AD)

C— A (i.e. Notional WDV)
v ! v
Will be deemed as income u/s PGBP Will be treated as actual cost of that asset and
for the year of violation \\j\iﬂl be added with corresponding block of asset

—

[Part of Explanation 13 of section 43(1)]
s If asset is sold, destroyed with in the aforesaid lock in period of 8 vears, then, that will not be treated a case
of violation, and no consequence will arise.

But, in such a case, total amount received as sale consideration or insurance claim, as the case may be, will be
taxable under the head PGBP by virtue of special provisions of section 28(vii).

Section 35D: Amortisation of certain preliminary expenses.-

» Eligible assessee » | ANY RESIDENT PERSON.
I

» Should incurs expenditure on Either OR After commencement
specified purposes. before of business
[cov.er.si expense on: projv..act report, | commencement Fol i
feasibility report, Engg. service, market | of business**
survey, company registration expense, Extension New Unit
expense on issue of shares/debenture
Memorandum / Article, etc.]
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» Qualifying limit for such expenses: Capital Employed:
— In case of company: Issued share capital (+) Debenture (+) Long-term borrowings.
5% of capital employed Cost of project:
or Actual cost of fixed assets.
5% of cost of project Figures (of share capital, fixed assets etc.) for capital employed
whichever is higher and cost of project will be considered:
= In case of any other person: In totality** Only connected from...
5% of cost of Project
Such Extension Such New Unit

» Yearly quantum of deduction:

LP As exist on the last day of first year of deduction
which is as follows:

Actual preliminary expenses
1/5 of or
Qualifying Limit
whichever is lower

In case of new business: Year of commencement of business.

In case of Extension:  Year of completion of extension.

In case of new unit:  Year of start of operations by new unit.

Deduction will be allowed in 5 years Year of Year of Year of start of

commencing from..... commencement completion of operations by new unit
of business Extension

In case of Amalgamation / Demerger Outstanding Installment will be allowed to transferee company.

» In case of non-corporate assessee, the assessee is required to furnish the audit report one month prior to the due

date of submission of the return of income for the first year.

Section 35DD and Section 35DDA: Expenditure for Amalgamation or Demerger, and
Expenditure on Voluntary Retirement:-

Section 35DD Section 35DDA
» Eligible assessee Indian company Any person
» Eligible Expenditure Expense on Amalgamation Expense on VRS of his employee
or Demerger
» Quantum of deduction (Yearly) 20% of such expenditure
» Period of deduction S Years*
» Deduction will start from: Year of Amalgamation or Year of incurrence of such expense.
Demerger
» In case of Amalgamation Outstanding installments will be
Demerger, succession, conversion - allowed to transferee.

Section 36: Other deductions.-

(1) The following deductions are allowable under this section -
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(i) » Premium paid on insurance of stocks or stores.
» Premium paid by any mode but other than cash for insuring the health of the employees.

(ii) | Bonus or commission paid to employees.

(iii) | Interest paid in respect of money borrowed for the purpose of business or profession.

But, if capital is borrowed for acquisition of an asset, then interest liability pertaining to the period till the
asset put to use cannot be allowed as deduction under this section.

(iv) | Employer’s contribution to RPF / approved superannuation fund / approved gratuity fund.

(iva) | Employer’s contribution towards a Nofified Pension Scheme (NPS) on account of an employee to the

extent it does not exceed 10% of the salary of the employee in the previous year.

(vii) | Bad debts

» Must be written off as ir-recoverable in the accounts of the assessee for the previous year.

» It should have been taken into account in computing the income of the assessee of that previous
vear or any earlier previous year, OR it should represent money lent in the ordinary course of
banking or money lending business.

= No need to prove it that debt, infact, has become ir-recoverable. [T.R.F. Ltd. (SC)]

<= The successor of the business is entitled to claim deduction in respect of debt created by the
predecessor. [T. Veerabhadra Rao (SC)]
= |f as per ICDS, an income has been offered for taxation without recording the same in the

accounts, and subsequently such amount becomes ir-recoverable, then, such amount shall be

deemed to be written off as ir-recoverable in the accounts and ir will be allowed as deduction in
the previous year in which such debt becomes irrecoverable.

Section 41(4): Recovery of Bad debts :

If an amount is recovered out of the bad debt allowed earlier, then, such amount will be taxable in the

year of such recovery but subject to the condition that the assessee who claimed the deduction of bad

debt and the assessee who recovers the bad debt must be same. [P.K.Kaimal (SC)]

G » Eligible Assessee Company

» Qualifying expenses | Expenses on promoting family planning among employees.

» Quantum and Revenue expenses = 100%

period of deduction | Capital expense = 20% each year over a period of 5 years.

» Unallowed portion Will be treated in same manner as provided for unabsorbed depreciation.

(xv) | Securities transaction tax / Commodities transaction tax.

Section 37: General Deductions:-
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To qualify for deduction under this section, such expenditure...
v

\j v
Should not be... Should be incurred solely
4 : .
v . 3 for Business or Profession
Capital Expenditure Personal Expense Covered u/s 30 to 36.

Explanations to section 37:

» For the removal of doubts, it is hereby declared that any expenditure incurred by an assessee for any purpose
which is an offence or which is prohibited by law shall not be deemed to have been incurred for the purpose of
business or profession and no deduction or allowance shall be made in respect of such expenditure.

For example:
(1) Payment to Mafia Don (like hafta), bribe, etc. - NOT allowable.
(2) Penalty for infraction of Law - NOT allowable.

+»» If Penalty is in the nature of damage which is paid in normal course of business for breach of contract

(like, payment for delay in completion of construction contract) is allowable.
INSERTION MADE BY FINANCE ACT, 2022:
» For the removal of doubts, it is hereby clarified that the expression "expenditure incurred by an assessee for
any purpose which is an offence or which is prohibited by law' under the aforesaid Explanation, shall
include and shall be deemed to have always included the expenditure incurred by an assessee,—

(i) for any purpose which is an offence under, or which is prohibited by, any law for the time being in
force, in India or outside India; or

(ii) to provide any benefit or perquisite, in whatever form, to a person, whether or not carrying on a
business or exercising a profession, and acceptance of such benefit or perquisite by such person is in

violation of any law or rule or regulation or guideline, as the case may be, for the time being in force,

governing the conduct of such person; or

(iii) to compound an offence under any law for the time being in force, in India or outside India.

For example:

» Providing of freebees like gifts, or other benefits by pharmaceutical companies to medical practitioner
(which is in violation of the Regulations of Medical Counsel of India) - NOT allowable.

» It may additionally be noted here that value of freebees enjoyed by the medical practitioner will be taxable as
income for him.

— CSR Expenditure shall not be treated as expense for business / profession, hence, not allowable u/s 37.

Section 37(2B):

Any expenditure by the assessee on advertisement in any publication (like magazine, etc.) of a political party

is disallowable. But, it may be noted here that in case of company, such expenditure is deemed as contribution to
political party u/s 80GGB, hence, company can claim deduction u/s 80GGB in respect of that expenditure.
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“CONCEPT OF EQUALISATION LEVY”

CONCEPT OF EQUALISATION LEVY:

“SPECIFIED SERVICES”

v A
I Online Digital Cyber !
1. Indian resident carrying : e i
. , Advertisement f Marketing | space
on business / profession |€ “NR”

oF q 3

CONSIDERATION Leman
nEmgEEREE Esta ment
In Indi

2. Non-resident having reRRRR g
e.g. Google

Permanent Establishment
i.e. fixed place of
business in India.

To collect some By virtue of Double Taxation

» Y reventic on Inn:m{Tgax € Avoidance Agreement
“PAYER" such receipt... = - \
,&% . v Sec. 10(50)
& “E.A.2016” ———
\\O N ELLEELT LT
o« d CH Vil
—"Equalization Levy” [@ 6% on consideration for specified services]
Personally liable to pay * If service provider NR has PE in India (i.e. such
such equalisation levy Not Applicable === consideration is chargeable to income tax in India).
Fails —» |If Payer has availed such services for his personal
Penalty equal t? th,e Sl L If applicable, then purposes i.e. payment is not allowable as expense.
of such equalisation levy deduct *+—
“Duty of PAYER” If ag_gregate amount of consideration for specified
services as made by payer do not exceed ¥1,00,000/-.
Interest @1% P.M. or part of '_J‘_

the month on such equalisation = To deduct Equalization Levy @ 6% of consideration for specified services.

gt i s = To Deposit such Equalization Levy —» Upto 7t" of Next Month.

Fails i :
. - = Consequences for the failure on the part of Payer:
for period of delay deposit +—

Equalisation levy on E-commerce supply or services: Chapter VIl of Finance Act, 2016:

Equalisation levy has newly been imposed on E-COMMERCE SUPPLY OR SERVICES in the following manner:

Section 165A: Charge of equalisation levy on e-commerce supply or services:-

Equalisation levy shall be charged at the rate of 2% of the amount of consideration received or receivable

by an e-commerce operator from e-commerce supply or services made or provided or facilitated by it, on or
after the 1st day of April, 2020,-

— to a person resident in India; or
— to a non-resident in the specified circumstances (as given below); or

— to a person who buys such goods or services or both using internet protocol address located in India.

"e-commerce operator'' means a non-resident who owns, operates or manages digital or electronic facility or
platform for online sale of goods or online provision of services or both.

""e-commerce supply or services'' means-
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(i) online sale of goods owned by the e-commerce operator; or
(ii) online provision of services provided by the e-commerce operator; or
(iii) online sale of goods or provision of services or both, facilitated by the e-commerce operator; or
(iv) any combination of activities listed in clause (i), (ii) or clause (iii).
""Specified circumstances' mean-
— sale of advertisement, which targets a customer, who is resident in India or a customer who accesses

the advertisement through internet protocol address located in India; and
— sale of data, collected from a person who is resident in India or from a person who uses internet
protocol address located in India.

Non-applicability: Equalisation levy under these new provisions shall not be charged in the following cases:

(i) where the e-commerce operator making or providing or facilitating e-commerce supply or services has a
permanent establishment in India and such e-commerce supply or services is effectively connected
with such permanent establishment;

(ii)) where the equalisation levy is leviable under section 165 (i.e. under the existing provisions);

(iii) sales, turnover or gross receipts, as the case may be, of the e-commerce operator from the e-commerce
supply or services made/provided/facilitated is less than two crore rupees during the previous year.

INSERTIONS MADE BY FINANCE ACT, 2021:

(1) "online sale of goods'' and "online provision of services'' shall include one or more of the following online

activities, namely:
» acceptance of offer for sale; or
» placing of purchase order; or
» acceptance of the purchase order; or
» payment of consideration; or
» supply of goods or provision of services, partly or wholly.

(2) *“‘consideration received or receivable from e-commerce supply or services” shall include:

(i) consideration for sale of goods irrespective of whether the e-commerce operator owns the goods, so,
however, that it shall not include consideration for sale of such goods which are owned by a person
resident in India or by a permanent establishment in India of a person non-resident in India, if sale of such
goods is effectively connected with such permanent establishment.

(ii) consideration for provision of services irrespective of whether service is provided or facilitated by the e-
commerce operator, so, however, that it shall not include consideration for provision of services which are
provided by a person resident in India or by permanent establishment in India of a person non-resident in

India, if provision of such services is effectively connected with such permanent establishment.

(3) Consideration received or receivable for specified services and for e-commerce supply or services shall
not include the consideration, which are taxable as royalty or fees for technical services in India under the

Income-tax Act, read with the agreement notified by the Central Government u/s 90 or 90A of the said Act.

Section 166A: Collection and recovery of eq. levy on e-commerce supply or services:-
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The equalisation levy as referred to in section 165A (i.e. under these new provisions), shall be paid by every e-

commerce operator to the credit of the Central Government as follows:

For the quarter ending.... Due date of the financial year for payment of such levy......
30" June of the financial year 7th July
30th September of the financial year 7th October
31st December of the financial year 7th January
31st March of the financial year 31st March

Section 10(50) of I. T. Act:

Any income arising from any specified service or from any e-commerce supply or services, and chargeable
to Equalisation levy SHALL BE EXEMPT FROM INCOME TAX.

Explanation: Income referred to in this clause shall not include and shall be deemed never to have been
included any income which is chargeable to tax as royalty or fees for technical services in India under this
Act read with the agreement notified by the Central Government u/s 90 or 90A.

m Income tax (including tax paid outside India in respect of which relief u/s 90, 90A or 91 is available).

EXPLANATORY REMARK:

» Interest on money borrowed for payment of income tax is NOT allowable.

» Interest on delay in payment of income tax / TDS / TCS, or other interest leviable under Income-tax
Act (like, interest for delay in filing of ROI) is NOT allowable.
» Interest for delay in payment of GST. Custom/Excise duty, etc. 1.e. under any other Act is allowable.

» Penalty for violation of any Law whether Income-tax Act or any other Law i1s NOT allowable.
» ROC filing fees, fees for delay in filing of ROI / TDS return, etc. are allowable.

% A controversy had been revolving around the treatment of cess on income tax. The main issue of
contention was whether cess is considered a tax and, accordingly, similar to taxes paid, whether
cess would also attract disallowance.

% The Rajasthan High Court in Chambal Fertilizers & Chemicals L.td v/s Jt. CIT [2019] and Bombay
High Court in the case of Sesa Goa Limited v/s JCIT [2020] while dealing with the above
controversy expressly held that 'education cess' can be claimed as an allowable expenditure and

provisions of section 40(a)(ii) are not attracted in case of 'education cess'.

% The Kolkata tribunal in Kanoria Chemicals & Industries Ltd v/s ACIT, relying on the Apex Court

ruling in CIT v/s. K. Srinivasan [1972](SC), stated that faxes includes surcharge and 'cess’ is an

additional surcharge and accordingly, 'cess' is to be considered as included under the expression
tax. Thus, the deduction should not be allowable.

% In order to make the intention of legislation clear and to supersede the aforesaid rulings, a new

Explanation has been inserted which provides as follows-
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\/

+ For the removal of doubts, it is hereby clarified that for the purposes of this sub-clause (i1), the term
"tax" shall include and shall be deemed to have always included any surcharge or cess, by whatever

name called, on such tax.'

Section 155(18): Recomputation of income due to disallowance of surcharge/cess:

In addition to the retrospective amendment u/s 40(a)(i1), the Finance Act, 2022 has also inserted a new
sub-section (18) in section 155, which is as follows:

- Where any deduction in respect of any surcharge / cess (which is not allowable as deduction u/s 40),

- has been claimed and allowed in the case of an assessee in any previous year,
- such claim shall be deemed to be under-reported income of the assessee for such previous year
for the purposes of section 270A, and

- the Assessing Officer shall recompute the total income of the assessee for such previous year and

make necessary amendment; and
- the provisions of section 154 shall, so far as may be, apply thereto, but the time limit of four years as
specified in section 154(7) shall be reckoned from the end of the previous year 2021-22:

Relief from penalty:

Proviso to Section 155(18) provides relief from considering the addition so made as under-reported

income, if the following conditions are satisfied:

(a) The assessee makes an application in the prescribed form and time to the Assessing Officer;

(b) The application is filed to request the Assessing officer for recomputation of the total income of
the previous year without allowing the deduction of surcharge or cess; and

(c) The assessee pays “the amount due thereon” within the specified time.

If all the above conditions are satisfied, then, in such case the claim of 'surcharge' or 'cess' in previous
year shall not be deemed as under-reported income for the purposes of section 270A.

Explanatory Note:

It is pertinent to observe that the requirement is to pay ''the amount due thereon''. Whether for the
purpose of quantification, would any interest also be considered along with the tax arising due to
disallowance of surcharge/cess?

It is submitted that the Courts in various cases as well as the CBDT by an order [F.No. 400/234/95-IT(B),
dated 30-1-1997] also recognized that interest should not be levied in cases of retrospective

amendments. Accordingly, no interest under section 234A, 234B or 234C would be levied on income
recomputed by AO in accordance with section 155(18).

m State Fee / other charge levied exclusively upon...... S Covamment
Government \E’ayment of such fee or other chargg/ undertaking
—— 4 7}

Disallowable (v')
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Section 40A(2): Payment made to relatives etc..-

Goods supplied OR Services rendered OR Facilities provided
\ i Specified Person

l ~ like, relative etc.

Payment (i.e. Expense)/

Assessee

Y

v
FMYV of such goods, services or facilities;
. Excessive or having OR
Can disallow , - :
AO N » Unreasonable regard Legitimate (i.e. real / actual) need of
SUCh eXpense upto.. extent o . business or profession.

Section 40A(3): Disallowance out of cash expenditure:-

in Payment [ To a person i > 10,000/-
incurs Any respect or aE J'
If assessee ——» Expenditure o " Avoregate [ » In a day 335,000/-
which | pavments (+) > Incaseof
wade —» Otherwise than by FEFPTIENAL
A/C Payee cheque Transport
or draft or ECS or through such other electronic mode as may be prescribed ) Operator.

In such a case, NO DEDUCTION WILL BE ALLOWED IN RESPECT OF SUCH AMOUNT OF EXPENDITURE.

EXCEPTIONAL CASES (RULE 6DD): In the following cases, no part of the payment shall be disallowed:

WHERE PAYMENTS IS MADE:

(i) | To Government or banks and financial institutions.

(ii) | Through book entry (i.e. Bookish Adjustment).

(iii) | For the purchase of-

» Agricultural or forest produce; or

» The produce of animal husbandry (including hides and skins) or dairy or poultry farming; or
» Fish or fish products (including crab, lobster and other marine product); or

» The products of horticulture or apiculture; or

» Products manufactured or processed without the aid of power in a cottage industry,

to the cultivator, grower or producer of such articles, produce or products.

EXPLANATORY REMARKS:

++ Payment to any headman of fishermen would not be liable for disallowance.

% Payment to trader or any other middleman (like, hawker) will be liable for disallowance.

(iv) | At a place (like village) where on the date of such payment banking facility is not available.
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(v) | Against retirement benefit (like, gratuity) and aggregate of such benefits does not exceed I 50,000/-.

(vi) | To his employee on a temporarily posted place / ship, where he has not bank account.

(vii) | By an authorized dealer/money changer against purchase of foreign currency in normal course of business.

Section 40A(3A):

If deduction in respect of any expenditure has been claimed in any year on the basis of its incurrence and

in anv subsequent year assessee did the aforesaid violation in respect of such expenditure, then, such violated
amount shall be taxable as income under the head PGBP for the year of such violation.

ST (LYY ARE No deduction shall be allowed in respect of [{{\IEI[s LGN ZJEETE1T]4Y in any case (even

if it is made as per actuarial valuation).

ST DY )Rl No deduction shall be allowed in respect of contribution made by the assessee to
unrecognized or non-statutory welfare fund / trust (/ike, employees welfare trust).

Section 43B: Certain deduction to be only on actual payment:-

If any sum pflyable by way of —

(a) Any tax, duty, cess, fee under any law in force;

(b) Any bonus or commission to employees;

(c) Any interest on loan or borrowing or advance from any public financial institution or state financial
corporation or state industrial investment corporation or schedule bank / co-operative bank or NBFC; or

(d) Leave Salary;

(e) Employer’s Contribution to any provident fund or superannuation fund or gratuity fund or any other fund

for the welfare of the employees (like NPS); or

(fy  Any sum payable to the Indian Railways for the use of railway assets

v
v v
Is actually paid either during the relevant previous year Ehe payment is made after the due date for Rgl/
_or on or before the due date for furnishing of ROIL il
" Deduction can be claimed only in the year of
Deduction shall be allowed for the year from actual payment not for the year from which
which such expense relates (i.e. incurred). such expense relates (i.e. incurred).

Explanation to section 43B:

— For the removal of doubts, it is hereby declared that

— adeduction of any sum, being interest payable as referred to in this section,

— shall be allowed if such interest has been actually paid and

— any interest referred to in this section which has been converted into a loan or borrowing or_debenture or
any other instrument by which the liability to pay is deferred to a future date

— shall not be deemed to have been actually paid.
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Purpose of Amendment (Relevant extract from the Explanatory Memorandum):

» "Certain taxpayers are claiming deduction u/s 43B on account of conversion of interest payable on an existing
loan into a debenture on the ground that such conversion is a constructive discharge of interest liability and,

therefore, amounted to actual payment which has been upheld by several Courts.

» Such interpretation is against the intent of legislation. The section was introduced fo curb the mischief of
claiming deduction by the assessee, without paying interest to financial institutions/NBF C/scheduled bank or
a co-operative bank. Section 43B makes a departure from other sections in the Act, as indicated by its non
obstante clause. Under this section, conversion of the outstanding interest liability into debentures is not an
actual payment and cannot be claimed as deduction. In other words, a mercantile system of accounting can

not be looked at when a deduction is claimed under this section, as actual payment would have to be made.

» In view of the above, it is proposed to amend Explanation to section 43B to provide that conversion of
interest payable as referred to in this section, into debenture or any other instrument by which liability to
pay is deferred to a future date, shall also not be deemed to have been actually paid.

Explanation to section 43B:

The provisions of this section shall not apply and shall be deemed never to have been applied to a sum received

by the assessee from any of his employees to which the provisions of section 2(24)(x) applies (i.e. employee’s

contribution towards RPF, etc.)

In case of receipt of employee’s contribution towards RPF, ES| or any other welfare fund:

First of all, It will be treated as an income of such employer u/s 2(24)(x),

R —
S
And, Then
S -
If employer deposit such amount upto the If Employer does not deposit such amount
expiry of due date of such relevant fund Effect upto the expiry of due date of such
(Not due date of ROI) of relevant fund.
N —~ Section S =
Deductible in the hands of Employer in 36(1)(va) Employee contribution as received by
the same P.Y. in which such amount is employer shall never be allowed as
2

being treated as Income of Employer. deduction in the hands of Employer.

EXPLANATORY REMARKS (in relation to section 43B):

(1) The Board has clarified that if interest payable is converted into loan or debenture or any other instrument

by which the liability to pay is deferred to a future date, then, that shall not be allowable in the year of

such conversion, but, that can be claimed as deduction in the year of actual payment of such amount.

(2) Furnishing of bank guarantee will not be treated as actual payment for the purpose of section 43B.

Section 41(1): Deemed Income:-

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 136




© SATISH MANGAL (9350647377, For Notes & Updates, Join our Telegram Channel: CA Satish Mangal (DT) PGBP

Where deduction has been made in respect of loss / expenditure / trading liability for any year,

AND

Subsequently the assessee or successor of the business

has obtained
A 4

v v
Any amount in respect of OR some benefit in respect of such trading liability
such loss or expenditure by way of remission or cessation thereof,
y
v v
the amount obtained OR the value of benefit accrued

shall be deemed to be income, Even if the business has been discontinued.

» Remission or cessation of a trading liability, which was earlier allowed as deduction, may be effected by
a unilateral act (i.e. one sided act) also. [Explanation to section 41(1)]

» Section 41(1) shall apply on waiver of the working capital loan which was utilised for day to day

operations, because it amount to remission of trading liability. [Rollatainers Ltd. (Delhi-HC)]

» Section 41(1) shall not apply on waiver of loan as given to assessee to meet the capital cost of the asset,

because it can’t be treated as remission of trading liability but that shall be reduced from actual cost of
the asset. [Steel Authority of India (Delhi-HC)]

IN CASE OF DISPUTE:

= Remission or cessation of trading liability will take place only when the dispute is finally settled in the
Sfavour of the assessee and accordingly section 41(1) shall apply. [J. K. Synthetic Ltd. (SC)]

= But, if assessee has already paid the demand (like of excise duty) and subsequently if assessee has

obtained any amount in respect of such expenditure, then, such amount will be taxable in the year of its

receipt ir-respective of the fact that still dispute is going on such matter. [Polyflex India Pvt. Ltd. (SC)]

Section 44AB: Compulsory audit of Accounts:-

Category of person Condition for requirement to get his accounts audited

(i) | In case [other than (i) & (ii) above]
v" Carrying on profession—————» Gross receipts exceed ¥ 50 Lakhs.

v" Carrying on business ——————» Total sales, turnover / gross receipts exceeds ¥ 100 Lakhs.**

**For person declaring income as per section 44AD, this limit of
100 lacs shall be construed as ¥ 200 lacs.

Provided that in the case of a person whose —
(a) aggregate of all amounts received including amount received for sales, turnover or gross receipts
during the previous year, in cash, does not exceed 5% of the said amount; and

(b) aggregate of all payments made including amount incurred for expenditure, in cash, during the

previous year does not exceed 5% of the said payment,
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this clause shall have effect as if for the words "one crore rupees’, the words ''ten crore rupees'’ had been

substituted.
Provided further that for this purposes, the payment or receipt, as the case may be, by a cheque drawn on a

bank or by a bank draft, which is not account payee, shall be deemed to be the payment or receipt, as the

case may be, in cash. Proviso inserted By Finance Act, 2021

= In the aforesaid cases, assessee shall get his accounts audited and furnish report of such audit duly signed and
verified by a Chartered Accountant, one month prior to the due date of filing the return of income u/s 139(1).

Amendment (by F.A. 2022) in Section 2(12A): Enlargement of the scope of “Books of account”:

Section 2(12A) define the term "books or books of account' which includes ledgers, day-books, cash books,

account-books and other books, whether kept in-the-writtenform-or-asprint-outs—of datastored-in in the written

Jorm or in_electronic form or in digital form or as print-outs of data stored in_such electronic form or in digital

form or in a floppy, disc, tape or any other form of electro-magnetic data storage device.

Explanatory Note:

The pre-amendment definition covered only books of account kept in written form or as print-outs of
computerised books of account. But, after the amendment, it also covers books or books of account or data
kept in electronic form or in digital form. Moreover, having books of account in hard copies were necessary

for an assessee. Now, it does not matter whether print-outs of such data/books/records have been taken or not.

“PRESUMPTIVE TAXATIONS”

Section 44AE: Special provision for computing profits and gains of business of plying, hiring or
leasing goods carriages:- (Overriding effect on Section 28 To 43C)

Applicability Any Person carrying on business of plying, hiring or leasing goods
carriages and not owning more than 10 goods carriages at any time
during the previous year.

Minimum amount of presumptive |» In case of Heavy goods vehicle:

income T 1,000/- per ton of gross vehicle weight for every month or part
of a month of ownership of such heavy goods vehicle.

> In case of Others:

% 7,500/- per month or part of a month for a goods carriage.

""Heavy goods vehicle' means any goods carriage, the gross vehicle
weight of which exceeds 12000 kilograms.

Allowability of deduction u/s 30 to 38 | Deemed to be allowed.

Computation of presumptive income in | Compute presumptive income as above -

case the assessee is a firm Less: Interest and remuneration to partners -
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[Subject to the provision of section 40(b)]
Income chargeable under the head PGBP: -

Option for lesser amount of Income Books of accounts to be maintained u/s 44AA and audit u/s 44AB
have to be fulfilled.

Section 44AD: Special Provisions For Computing Profits & Gains Of BUSINESS On
Presumptive Basis:- (Overriding effect on Section 28 To 43C)

Essential conditions for applicability of this section:

Assessee
I
_ v r v v
Must be resident: | & 1oi g Should be engaged Should NOT: Turnover of
v Individual deduction in — Carry on Profession. Eligible business
v HUF u/s ANY business | _ Commission Agent/Broker. should not
v Firm ~ 10AA, Except business | _ Carry on agency business. gateed
\(E_}Ecept LLP). | —80IA - 80RRB covered u/s 44AE. T 2 crores.
—

If ALL above conditions are satisfied then presumptive income will be: 8% of total turnover / gross receipts.

BUT

“

In case of Payment (Turnover)
v
v v

which is received before the due date of ROI (+) By Account payee cheque / draft or use of ECS
through a bank account or through such other

electronic mode as may be prescribed

- ==
In such a case, Deemed business profit would be computed @ 6% (instead 8% ).
The assessee can voluntarily declare a higher income in his return.
CONSEQUENCES FOR ADOPTION OF PRESUMPTIVE TAXATION
¢ ; : : }

All deductions (including Required to pay his i No need to maintain Books
partners Interest & remuneration) his total Advance tax (consequently no question to
are deemed to have been allowed. i  on or before 15" March. | get his accounts audited).

OPTION TO DECLARE LOWER INCOME AND ITS CONSEQUENCES

v v
If assessee declares profit for any AND Declares profit for any of the 5 consecutive
previous year as per this section subsequent previous years not as per this section

Uico

He shall not be eligible to claim the benefit of this section in the 5 years subsequent to the previous year in
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which he did not declare income as per this section. [Section 44AD(4)]

If section 44AD(4) applies (+) Total Income > Basic Exemption Limit
_

H.__‘_

T~ s
v then, assessee will have to......
v v
Keep and maintain his books of accounts and Get them audited u/s 44AB (ir-respective of turnover).

Section 44ADA: Special provision for presumptive income computation of profession :-

(Overriding effect on Section 28 To 43C)

Essential conditions for applicability of this section:

Assessee
v
v v v
Must be resident: (+) Should be Engaged in specified profession as (+) Gross receipts % 50 Lacs
v Individual referred to in section 44AA(1) [like, Medical, etc.] from profession
v" Firm (Except LLP)

I

¥ then,

hen,

Presumptive income (PGBP)=50% of Gross receipts; and this income will be net of all deduction u/s 30-38.

The assessee can voluntarily declare a higher income in his return.

OPTION TO DECLARE LOWER INCOME AND ITS CONSEQUENCES:

If assessee declare lower income (+) His Total Income > Basic Exemption Limit

\__‘_-_ -
—
y then, assessee will have to......
sl i e : v : .
Keep and maintain hlsgooks of accounts and Get them audited u/s 44AB (ir-respective of turnover).

Section 44B: Special Provision for computing profits and gains of Shipping business in case of a NR:-

“Non Resident”

I
| Engaged In The Businesi Of Operation Of Ships
v v
Goods, etc. Shipped At Any Port In India (+) \Goods, etc. Shipped At Any Port Outside Indiaj
\ J
"B N2 Y

Fare / Freight received or deemed to be received in India (only).

'

“Deemed Income= 7.5%"

Fare / Freight received In India or outside India.  (+)

Section 44BBA: Special Provision for computing income of business of operation of Aircraft for NR:-

“Non Resident”
|
Engaged In The Business Of Operation Of Aircrafts
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|

v v
Goods, etc. Loaded From Any Place In India (+) Goods, etc. Loaded From Any Place Out Side India
J N
v oY Nz Y
Fare / Freight received In India or outside India. (+) Fare/ Freight received or deemed to be received In India (only).
- A
"

“Deemed Income= 5%"

Section 44BB: Special Provisions for computing profits and gains in connection with business of

exploration, etc. of Mineral Oil in case of non residents:-

| “Non Resident” I

N
I Engaged In The Business Of....... l
Providing Services/ Facilities In Connection With................ | OR | Supplying P&M On hire To Be Used In.................
[ [
¥
Prospecting / Extracting ]/ Production Of Mineral Qils
A4 \ 4
Project Location:- In India Outside India
npea SHRALE ndla
Considerable | Amount (i.e. hire charges, etc.) Amount Received or Deemed
Receipts:- received in India or outside India To Be Received In India
v v
Deemed Income:- 10% 10%

Requirement of keeping and maintenance of Books of account

Option To Claim Lower Income Is Available But subject to vE Requirement of Audit.
Compulsory scrutiny assessment u/s 143(3).

Section 44BBB:- Special provision for computing profits and gains of foreign companies engaged in

the business of civil construction etc. in certain turnkey power projects:-

‘““Foreign Company’’

v

Engaged In Business Of.......

v
v v

Civil Construction Erection Or Testing & Commissioning P&M
AN g g o/

—y

“In connection with Turn Key Power Project (Approved By CG)”

then

A
of - - % i
R ——_— | »| Amount whether Is Received In India or outside India.

- Requirement of keeping and maintenance of Books Of
Account

Option To Claim Lower Income Is Available But subject to»H»

Requirement of Audit.

i Compulsory scrutiny assessment u/s 143(3).

Section 44C: Deduction of Head Office expenditure in the case of non-residents:-

» Deduction in respect of any head office expenditure shall be allowed as follows:
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The actual amount of Head Office An amount equal to 5% of the adjusted
expenditure attributable to the OR total income of the assessee for the
business/profession in India relevant year
—

Whichever is lower.

¢ The term ‘adjusted total income’ means: total income without giving effect to:
— unabsorbed depreciation, or

— 1/5 of capital expenditure on promoting family planning amongst employees as allowable u/s 36(1)(ix).
— any brought forward loss, or

— any deduction under section 80C to 80U.

Tax Treatment of Share Issue Expenses:-

™ ~> |n connection with:
- New Business
- Extension of Existing Business

[e.g. ROC Fees, ] —> - Setting up of a New Unit. y,

upr  For Increase of
> Authorised share capital

Legal Charges for VY

Alteration in M/O/A. etc. “Section 35D Shall Apply”
\ J
>

Y > _____________________
—3>» InOtherwise case [i.e. In Normal Course of Business]
Punjab State Industrial

3 Other Expense & ¢
ran e bl o b o e A B
-
¢ { v
Disallow Bonus Issue In Other Case
(\/) lT' [e.g. Right Issue Normal issue]
L J

Allow &
( o ) Disallow

Brooke Bond India Ltd. (SC)

Supportive amendments to Income computation and disclosure standards (ICDS)

Insertion of section 36(1)(xviii) and section 40A(13): A/lowance of marked to market loss.-

= Marked to market loss or other expected loss as computed in accordance with the ICDS shall be allowed as
deduction.

= No deduction or allowance shall be allowed in respect of any marked to market loss or other expected
loss, except as allowable u/s 36(1)(xviii).
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Insertion of new section 43CB: Computation of income from construction / service contracts:

(i) Profits and gains arising from construction contracts / service contracts shall be determined on the basis of

percentage of completion method in accordance with the ICDS.

(i) Income from service contracts with duration of not more than 90 days shall be determined on the basis of

project completion method.
Moreover, service contracts involving indeterminate number of acts over a specified period of time shall be

determined on the basis of straight line method.

(iii) For making above computations, contract revenue shall include retention money.

(iv) Contract costs shall not be reduced by any incidental income in the nature of interest, dividends or
capital gains.

Substitution of section 145A: Method of accounting in certain cases:-

For the purpose of computing income chargeable under the head PGBP, the following valuation rules will apply:

(i) | The valuation of inventory shall be made at lower of actual cost or net realizable value computed in the
manner provided in ICDS.

(ii) The valuation of purchase and sale of goods or services and of inventory shall include the tax, duty, cess
or fee, by whatever name called, actually paid or incurred by the assessee for bringing such goods or
services for the present location and condition, whether any right (like, cenvat credit) may arise as a

consequence of such payment or not.

(iii) | Inventory (being securities not listed, or listed but not quoted with regularity, on a recognized stock

exchange) shall be valued at actual cost initially recognized in the manner provided in ICDS.

(iv) | Inventory (being listed securities) shall be valued af lower of actual cost or net realisable value in the

manner provided in ICDS and for this purpose, the comparison of actual cost and net realizable value

shall be done category-wise.

(v) | Inventory (being securities held by a scheduled bank or financial institution) shall be valued in accordance

with ICDS after taking into account extant guidelines issued by the RBI.

Insertion of section 145B: Taxation on certain incomes:-

(i) | Interest received by an assessee on compensation or on enhanced compensation shall be deemed to be the

income of the year in which it is received. (Refer to chapter of Capital Gains)

(ii) | The claim for escalation of price in a contract or export incentives shall be deemed to be the income of

the previous year in which reasonable certainty of its realisation is achieved.

(iii) | Income referred to in section 2(24)(xviii) [i.e. subsidy, grant, etc.] shall be deemed to be the income of the

previous years in which its received, if not charged to income tax for any earlier previous year.
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ICDS

“INCOME COMPUTATION AND DISCLOSURE

STANDARDS”

Applicable to...

v v

All Assessees Mercantile
Except system of
Individual or Accounting
HUF not
requiring Tax
Audit. Follow (7]

— Deals with— Significant Accounting Policies.

—> Recognize —» Fundamental Accounting Assumptions of —»|

.

Applicable for...

v }

Computation of : Not for
Income under the | maintenance
head PGBP or : of Books of
I/O/S. ; Accounts.

—» Consistency

—» Going Concern

Materiality

—* Does not Recognize <

Prudence

— Marked to Market Loss

shall not be Recognised*

l but this is..

—» Expected Loss

Subject to any Specific Provision under other ICDS.

— Finished Goods (i.e. items Ready fo

—» WIP (i.e. in Process of Production)

L» Consumables in Production Process
Inventories
— COST*
m o Whichever is Lower.
- NRV
In case of : :
— Discontinue
Dissolution of ¥ Whether El/j
—  Fim/AOP/BOI |—p - Or
SSHIEE — Discontinue (X)

e

— Accrual

in selection of Accounting Policy.

—> Treatment of a To be governed by their substance.
- & — Transaction—>|::
— Presentation| Not merely by the form.

In case of marked to market gain:

\jSamu Theme [l‘y]

v YT

CBDT :

_

Clarified (v)

r sale...)

/ Service.

Inventory will be valued
at
NRV

—

—

But Supreme Court in case of Shakti Trading Co., has held that- in case of dissolution where
business has not been discontinued, inventory will be valued at cost or NRV, whichever is lower,
and, this will prevail over the effect of ICDS because ICDS can’t override the Judgement, as

supported by Delhi High Court in case of Chamber of tax consultants v/s UOI.
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Construction Contract

v

v v

Apply l l Once
in Crosses
Determination Contract & Contract 25% of
of Revenue = Cost Stage
Income for a N of
construction Rl
contract. l

N

\ Completion

% of Completion Method
(POCM) Y

N

Recognize |:|/]

N Shall
v Be
This find support also from newly inserted se::tion 43CB. Recognized
A

v v

Any incidental Retention
income Money
(Interest
Dividend
Capital gain)
As per
l % of
Completion
Contract Method

Revenue  Cost (POCM)

Shall not As Revenue
Be
Reduced
Recognize
%
AN

Deals with bases for recognition of revenue from. .. ..

v

v

v v

Sale of Goods e{endering of Sen'icesb — Interest Export
;\f Incentives
. — Royalty
Toon % of Completion Method —
P 1 — Dividend Price
Reasonable \ Escalation
Certainty ofits Revenue : Recognize Claim
ultimate [L’/]
collection \ - J i ¢
| Y But, if Service Contract— Acernal Basis Intt. Upon
Revenue l l | on Reasonable
Refund Certainty ofits
Involve Indeterminate With duration of not Rev : Recognize of ultimate
Recognize number of acts overa more than 90 days El/] any realisation
j Specific Period of Time ~~ tax W—/
- TV ' duty i
Upon Completion or . . cess as income
Straight line Basis over Such Sugstanﬁ o g)mplcﬁon Even Collection L;\/—)
: : their of is
Specific Period e : R :
24 TV J e uncertain Vi ecognize
Do Revenue ¥ Of_ I:L/H
evenue Receipt
CBDT —
Recognize Recognize Circular " This find support from
T > come newly inserted section
e El/a E ] A 145B also.
VT “Deemed”

This find support from newly inserted section 43CB also.
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i~ Land, Building, Plant, Machinery, or Furniture
Treatment of
—» Deals with ———  Tangible Fixed held for use in producing / providing goods or services, and
Asset
not held for sale in normal course of business.

| » Component like Part of Asset: Actual Cost [+]—>E|/]

&
Valuation Machinery Spares: Revenue Exp. ——» EL/j
of
Such Assets

m On Test Run: Actual Cost [+] ——» E'-/j

After Commencement of ., Revenue j
Commercial Production * Expense EI/

—» Such Asset FMV of |
received Tangible “Actual” | Test Run |:|/j
on Fixed Asset Cost |l
Exchange so received L— |
| Cos
ost T
| [o]
L
o |2
Depreciation will be done... |
—» Computation | AC Commencement
of..... « » | +
Income on As per I 6 of
Transfer LT. Act | L~ Comm. Prod.
(.e. CG) ) : F e
| | "
: CBDT : “Clarity”
[ L]
i deals with...
Treatment of. .. Translation of
Foreign Operations
l l Financial Statements
Foreign Currency Foreign Exchange
Transactions Contracts

| Exchange Difference on...

v
. v

. Morlletary Items Non-Monetary Items
Qlke, Foreign Drs., Crs.. etc:)/ (like, Fixed assets, Inventories Invt., etc.)
lY B l o =
Closing Rate i l
Ui E l/j l l Inventory
se
No Carry at l
Updation Tfﬂ“S'aC“O“ If Carried on at NRV
Difference v D“E d g‘ltte (in Foreign Currency)
ear En Rate
e et “Exchange Rate” of NRV —
8] pense Determination date
N o \_ S

i
v e [

Recognize El/j =
Result..

Value —* Report [I/:l
146



ICDS - VIl

-

© SATISH MANGAL (9350647377, For Notes & Updates, Join our Telegram Channel: CA Satish Mangal (DT)

ICDS

L, Treatment of —»

Deal with... —p Treatment of “Govt. Grants™

Does not deal with... 4.[:

Govt. Assistance Except in form of Govt. Grants

Govt. Participation in ownership of Enterprise.

Compliance of

Attached Conditions Recognition shall Not be

But
— Recognition —* Rehonable L. postponed beyond the date of
Assurance (+) 2
of Actual Receipt.

Grant shall be received.

—» Relates to Depreciable Fixed Asset: Reduced from Actual Cost/ WDV.

—» Not directly relatable to Asset Acquisition: Proportionate grant will be

reduced from Actual Cost.

—® Relates from Non-Depreciable Asset: Recognized as Income

during which....

Government Over the Same Period » Related obligation
Grant v
Cost
—» Receivable as compensation *
Jor Exp. / Loss incurred in a Ch
arge
Previous Financial Year & El/j
Or kRacognized as Incomej
To give Immediate Financial
Support with No further Receivoble Period El/j
Related Cost
Recognized j\ of the Period match them
All other Govt. Grants: >
— = e Intome _J' Related COST.
Deals with...
“Securities™
l A 13 l
Held Held by:

— Schedule Bank
\—) Public Financial Instnj

In case of ...

v '

Actual Cost

/

Received in

+

Exchange not Value
¢ ﬁ\(—) ascertainable
Security unlisted or listed Securiry listed by As
but not quoted with & regularly FMV Reference to Per
regularity on RSE Y, quoted on RSE, of Specific RBI
~ %4—J Security Identification Guidelines.
l Val%'_z'e A S0
¥ ¥ Received.
= " Subsequent
First Year Vaar s FIFO

ValTe at...

Actual Cost on
Acquisition

Including
Acquisition
Charges

or
Weighted Average Cost J

End

Actual Cost on

\ End J

— Actual Cost

QNR"
Lower EL/]
I

Computation

\“—)

Acquisition

Including
Acquisition
Charges

l Y
Permit

s

Category Wise (v) Individual Security Wise (X)

This find support also from newly substituted section 145A.
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ICDS

Treatment of

Borrowing Cost.

Directly attributable - ie’ Specific
D ——
Borrowing
Cost

Vo

Inventory

At least -1

Borrowing
Cost

toa “Qualifying Asset” -

Tangible Asset.
Intangible Asset.

Consumed to bring in.....

12 months j

General or
—  Multipurpose
Borrowing

ite General

» Borrowing
Cost

Cost of Owner’s Fund

(i.e. Capital)

Will be Capitalised.

L

» Saleable Condition.

Proportionate
Basis

!

Deals with. ..

¢
P¢ isi
!

i ]

Conditions for Shall Ft: used

Recognition
Only for
Exp. for
Result
Past Event = Present which such
Obligation Provision
and ‘was made.
To Settle such Amount
Obligation
i Reliable
QOutflow : Required Estimate

Lo
Reasonable Certainty

]

“Capitalize”

=

Asset by CBDT
Asset Circular
Basis
Does mot deal with. ...
Contingent
Asset &  Liability
Ll - 2
-
i i
Continuously Shall Not be
Recognized
Assess ¢ X ‘
E‘/j v v Recognition

Provisions

Contingent

Ty

Reasonable \ Sasel —_— L’ah‘]-“i}
P .
ity ' l
El/j Resulting from. .. Covered
' by
¢ ‘ other
Financial Executory ICDS.
Instruments Contracts

of Revenue

Covered
under
Revenuc
Recognition
ICDS
ie.
ICDSIV.
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L8

If Treatment under

ICDS

o

N

Y

Inconsistent (i.e. Contradict)...

l

l

Income Tax Income Tax
Act Rules
e }
Treatment Shall
under a Prevail
Act/Rule
“ L
Means
“Act
or ICDS”
Rule

l

Court
Judgement

Frosttstrott

N [V]/
RS

b

P
1cps .
Y > ot
e

As per Delhi High Court in the case of Chamber of tax
consultants v/s UQI, Central Govt. can not override the
judicial precedents applicable thereto as they stand.

In case of conflict, judicial precedents shall prevail.
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“CAPITAL GAINS”

Section 45 (1): Chargeability:-

» To tax income under the head capital gains following four conditions must be satisfied-
v

v v v v
There should Such capital asset Any profits or gains (i.e. Such capital gains
be acapital |+ | ghould havebeen |t | known as capital gains) should + | should not exempt
e transferred. arise on such transfer. u/s 54 to 54GB.
— .
=

If all the aforesaid conditions are satisfied then such gain shall be chargeable to tax for previous year in which

such transfer took place.

SEC. 47

TRANSACTIONS NOT REGARDED AS TRANSFER FOR THE PURPOSE OF CG

(1)

Distribution of capital asset on total or partial partition of Hindu undivided family. [Clause (i)]

2

Transfer of capital asset under a gift or will or an irrevocable trust. [Clause (iii)]

3

Transfer of a capital asset by a holding company to its subsidiary company or vice-versa provided
that the following conditions are satisfied: [Clause (iv) & (v)]

(a) the holding company hold the entire share capital of the subsidiary company and
(b) the transferee company is an Indian company.

» This exemption shall not be available if the capital asset is transferred as stock in trade.

Section 47A: Withdrawl of exemption:

- If capital gain has been claimed as exempted u/s 47 and within 8 years from the date of transfer:

(i) Holding company ceases to hold the whole of the share capital of the subsidiary company; or
(i) Transferee company converts the capital asset into stock in trade,

- the capital gains so exempted would be taxable in the year in which the transfer took place.

In case of applicability of aforesaid section 47A:

(1) The assessment of the transferor company shall be rectified u/s 154 with in 4 years from
the end of the previous year in which the capital asset was converted into stock in trade
or in which the holding company ceased to hold the whole of the share capital of
subsidiary company. M

(2) The cost to the transferee company shall be the actual cost incurred by that company to
acquire the asset from Transferor Company.

@

Transfer of capital assets by amalgamating company to the amalgamated company (i.e. Indian

company) in the scheme of amalgamation. [Clause (vi)]

Section 43C:

If, in case of section 47(i), 47(iii), and 47(vi), capital asset is transferred as stock in trade, then
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cost on its acquisition, improvement and expense on transfer, as incurred by transferor, will be

treated as cost (of such stock in trade) for transferee.

(5) Transfer of shares in an Indian company held by a foreign company to another foreign
company under a scheme of amalgamation of the two foreign companies,
Provided that:
» At least 25% of the shareholders of the amalgamating foreign company continue to remain
shareholders of the amalgamated foreign company, and
» No capital gain tax attract on such transfer in the country of incorporation of amalgamating
company. [Clause (via)]
(6) Transfer of shares held in an Indian company by a demerged foreign company to the resulting
foreign company
Provided that:
» Shareholders having at least 75% of the share capital of the demerged foreign company continue
to remain shareholders of the resulting foreign company, and
» No capital gain tax attract on such transfer in the country of incorporation of demerged company.
[Clause (vic)]
7 Transfer of capital assets in a scheme of amalgamation of a banking company with a banking

institution, as sanctioned and brought into force by the Central Government. [Clause (viaa)]

Sections for ALL the aforesaid cases i.e. for Section 47(i) to 47(viaa) :

Section 49(1):

The cost of acquisition of the capital asset in the hands of transferee shall be the cost to the previous owner.

Section 2 (42A):

In case of subsequent transfer of such asset, period of holding of previous owner shall also be included.

In case of subsequent

Cost
Section Transaction not regarded as Transfer in the hands of transfer of such asset,
whether prior period of
transferee.....
holding shall be included ?
47(vil) | Any transfer by a shareholder, in a scheme of
amalgamation, of shares held by him in the Cost of shares Yes

amalgamating company, provided that, the amalgamating

(i) in consideration, shares in the amalgamated

company

company are allotted except where the

shareholder itself is the amalgamated
company, and

(ii) The amalgamated company is an Indian

company.
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47(vib) | Transfer in a demerger of a capital asset by the Cost to the
demerged company to resulting company if the | previous owner Yes
resulting company is an Indian company. (Demerged co.)
47(vid) Transfer or issue of shares by the resulting See column Yes
company, in a scheme of demerger to the below
shareholders of the demerged company
Section 49(2C): Cost of acquisition of the shares in the resulting company shall be:
Cost of original shares held by the Net book value of assets transferred in demerger
assessee in the demerged co. Net worth of the demerged company immediately
before such demerger.
For this purpose, Net worth means- Aggregate of Paid up share capital & General reserve.
Section 492D): Cost of acquisition of shares in the demerged company shall be:
Cost of acquisition of original shares in the demerged company Rk
Less: Cost of acquisition of shares in the resulting company as calculated ikl
in section 49(2C) Ak
. . Cost for . . .
Section Transaction not regarded as Transfer Prior period of holding ?
transferee ?
47(vica) | Any transfer in business reorganization of a co- Cost to the
As operative bank (i.e. Amalgamation / Demerger | previous owner Yes
amended | of a Co-operative Bank or conversion of a | (Predecessor co-
by Finance | primary co-operative bank), of a capital asset | operative bank)
Aeh20e] by the predecessor co-operative bank to the
successor co-operative bank or to the converted
banking company.
47(vicb) | Allotment of shares in successor co-operative As per section
asamended | bank or converted banking company in lieu of | 49(2),(2C) &(2D) Yes
by F.A. 2021 ; : :
shares held in predecessor cooperative bank as given above
47(x) Transfer by way of conversion of bonds / Cost of converted %@
debentures/debenture stock/deposit certificate Bonds or [As per Rule 8AA]
into shares or debenture of that company Debenture
47(xb) Transfer by way of conversion of preference | Cost of converted Yes
shares into equity shares of that company preference shares
47(xa) Transfer by way of conversion of bonds i.e. Cost of converted No

FCEB [referred to in section 115AC(1)(a)] into
shares or debentures of any company

Original bonds
i.e. FCEB

[Because neither section 2(42A) nor
Rule 8A A provides for inclusion of
prior period of holding in this case]
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Cost for

Section Transaction not regarded as Transfer Prior period of holding ?
transferee ?
47(viia) | - Transfer made outside India of Actual cost No
- Bonds / GDR’s referred to in section 115AC, incurred
- by a non-resident to another non-resident
47(viiaa) | - Transfer made outside India of
- rupee denominated bond of an Indian Actual cost No
company issued outside India, incurred
- by a non-resident to another non-resident
47(viiab) Transfer of
» Bonds or Global Depository Receipts Actual cost No
referred to in section 115AC; or incurred
» rupee denominated bond of an Indian
company; or
» derivative; or
» such other security as may be notified*
by the Central Government,
- made by a non-resident
- on a recognised stock exchange located in
any International Financial Services
Centre and
- where the consideration for such transaction
is paid or payable in foreign currency.
Cost for
Section Transaction not regarded as Transfer Prior period of holding ?
transferee ?
47(viiac) | —  Any transfer, Cost to the
Insertion | — in relocation, previous owner Yes
madeby | —  of a capital asset by the original fund (Original fund)
FA2021 1\ 49 the resultant fund
47(vilad) | — The allotment of shares, units or interest of | Cost of shares,
Insertion the resultant fund units or interest in Yes
made by — to the shareholders, unit holders or | the Original fund
F.A. 2021 interest holder of the original fund

as a result of this relocation

For this purpose, the terms 'original funds', 'relocation' and 'resultant fund' have been defined as follows:

(a)

"original fund" means a fund established or incorporated or registered outside India, which collects

funds from its members for investing it for their benefit and fulfils the following conditions, namely:
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(i) the fund is not a person resident in India;

(i1) the fund is a resident of a country or a specified territory with which an agreement referred to in

section 90/ 90A has been entered into; or is established or incorporated or registered in a country

or a specified territory as may be notified by the Central Government in this behalf;

(iii) the fund and its activities are subject to applicable investor protection regulations in the country

(iv) fulfils such other conditions as may be prescribed.

or specified territory where it is established/incorporated or is a resident; and

(b) '"relocation' means

(1)

(ii)

transfer of assets of the original fund, or of its wholly owned special purpose vehicle,
to a resultant fund on or before the 31" day of March, 2023,

where consideration for such transfer is discharged in the form of share or unit or interest in

the resulting fund to,-

shareholder or unit holder or interest holder of the original fund, in the same proportion in which the
share or unit or interest was held by such shareholder or unit holder or interest holder in such original

fund, in lieu of their shares/units/interests in the original fund; or

the original fund, in the same proportion as referred to in sub-clause (i), in respect of which the

share/unit/interest is not issued by resultant fund to its shareholder/unit holder/interest holder;'.

(¢) '"resultant fund' means a fund established or incorporated in India in the form of a trust or a company or

a limited liability partnership, which—

(i) has been granted a certificate of registration as a Category I or Category II or Category III

Alternative Investment Fund, and is regulated under the SEBI (Alternative Investment Fund)

Regulations, 2012 or International Financial Services Centres Authority Act, 2019; and

(i1) is located in any IFSC as referred to in section 80LA".

Section Transaction not regarded as Transfer ostior Prior period of holding ?
transferee ?
47(viiae) | — any transfer of capital asset Cost to the
Insertion | — by India Infrastructure Finance Company | previous owner Yes
made by Limited (India
FA2021 1 _ ¢o an institution established for financing | Infrastructure
the infrastructure and development, Finance Company
— set up under an Act of Parliament and Limited)
notified by the Central Government for the
purposes of this clause.
47(viiaf) | — any transfer of capital asset, Cost to the
Insertion | — wunder a plan approved by the Central | Pprevious owner e
made by Government, (Public sector co.)
F.A 2021 | — by a public sector company
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— to another public sector company notified
by the Central Government for the purpose
of this clause or

— to the Central Govt. or to a State Govt.

47(viib) | - Transfer of Government security carrying
periodic payment of interest Actual cost No
- made outside India incurred

- through an intermediary dealing in
settlement of securities
- by a non-resident to another non-resident

47(viic) | Redemption of Sovereign Gold Bond issued by RBI under the Sovereign Gold Bond scheme, 2015,
by an individual

SECTION TRANSACTIONS NOT REGARDED AS TRANSFER

47(xii1) | (1) Transfer of a capital asset by a Firm to a company under succession of business of the firm by

the company,
Provided that -
(a) All assets and liabilities of the firm become assets and liabilities of the company.

(b) All partners of the firm immediately before the succession become share holder of the
company in their capital account ratio as stood in books of firm on the date of succession.

(¢) Partners should receive consideration only by way of allotment of shares in the company.

(d) Aggregate voting power of the partners of firm in the company shall not be less than
50% at any time during the period of 5 years from the date of succession.

(i1) - Transfer of capital asset by an AOP/BOI (RSE) to a company
- under corporatisation or demutualisation of recognized stock exchange (as approved by SEBI),
- provided all assets and liabilities of such AOP/BOI become assets and liabilities of successor

company.

47(xiv) | Transfer of capital asset by a sole proprietary concern to a company under succession of business

of sole proprietary concern by company,

Provided that -

(a) All assets and liabilities of such concern become assets and liabilities of the company.

(b) Sole proprietor should receive consideration only by way of allotment of shares in the company.

(c) The shareholding of the sole proprietor in the company shall not be less than 50% at any
time during the period of 5 years from the date of succession.

47(xiiib) | - Transfer of a capital asset by a private company / unlisted public company to a limited
liability partnership, or
- any transfer of a share or shares held in the company by a shareholder,
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- as aresult of conversion of the company into a limited liability partnership
- in accordance with the provisions of the Limited Liability Partnership Act, 2008,

Provided that -
(a) All the assets and liabilities of the company become the assets and liabilities of the LLP.

(b) All the shareholders of the company become the partners of the LLP and their capital

contribution and profit sharing ratio in the LLP are in the same proportion as their shareholding

in the company on the date of conversion.

(c) The shareholders of the company should receive any consideration only by way of share in profit
and capital contribution in the LLP.

(d) The aggregate of the profit sharing ratio of the shareholders of the company in the LLP shall_not

be less than 50% at any time during the period of five years from the date of conversion.

(e) The total turnover in business of the company in any of the 3 previous years preceding the year of

conversion should not exceed ¥ 60Lacs.

(ea) the total value of the assets as appearing in the books of account of the company in any of the 3

previous years preceding the year of conversion should not exceed I 5 Crores.

(f) No amount is paid, either directly or indirectly, to any partner out of balance of accumulated
profit standing in the accounts of the company on the date of conversion for a period of three

years from the date of conversion.

Sections for section 47(xiii

Section 49(1): Deemed Cost of acquisition.

The cost of acquisition of the assets in the hands of transferee shall be the cost to the previous owner.

Section 2 (42A) : Period of holding:

In case of subsequent transfer of such asset, period of holding of previous owner shall be included.

Section 47A: Withdrawl! of exemption::

- If the conditions stipulated regarding the succession of a proprietary concern or a firm by a company,

or conversion of the company into LLP, are not complied with,

- the benefits availed by the sole proprietor or the firm or predecessor company or shareholders of predecessor

company, as the case may be, shall be deemed to be profits and gains of the successor company or LLP or

shareholders of predecessor company

- chargeable to tax in the year in which infringement (i.e. violation) takes place.

Section Transaction not regarded as Transfer L octluL, Prior period of holding ?
transferee ?
47(xiiia) | Transfer of a capital asset, being a membership | *Cost of allotted | In both cases (i.e. shares and
+hil right held by a member of a recognized stock | shares would be | trading/ clearing rights), the
exchange (AOP) in India in consideration of cost of original period for which the person
S allotment to him of shares and trading / membership, and was a member of RSE
= clearing right in successor company *Cost of trading / (AOP) will also be
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*QOption of FMYV of 1/4/2001 is not available alaiine, s S
would be Nil.

47(xvi) | Transfer of a capital asset in a transaction of Reverse Mortgage made under a scheme notified by
the Central Government

SE TN ER)] provides that loan amounts received, whether in lump sum or in installment,
under reverse mortgage shall not be included in total income.

47(xviii) | Any transfer by a unit holder of units, held by Cost of Prior period of holding
him in the consolidating scheme of a mutual acquisition of ‘e
Jund, made in consideration of the allotment to units in the
him of units, in the consolidated scheme of the consolidating Period of holding of units in
mutual fund (Provided that such consolidation is | scheme of mutual the consolidating scheme of
of two or more schemes of equity oriented fund or fund vl e sl ke
of two or more schemes of debt oriented fund). considered.

47(xix) | Any transfer by a unit holder of units, held by Cost of Prior period of holding i.e.
him in the consolidating plan of a mutual fund acquisition of Period of holding of units in
scheme, made in consideration of the allotment units in the the consolidating plan of that

to him of unit or units, in the consolidated consolidating mutual fund scheme will also
plan of that scheme of the mutual fund plan be considered.

47(xii) Transfer of land by a sick industrial company Actual cost No

which 1s managed by its worker’s Co-operative

47(1x) Transfer of a capital asset (being work of art, Actual cost No

painting, etc.) to National Museum, etc.

Section 48: Method of computation of capital gain:.-

Calculation of long term capital gain (i.e. IInd Proviso to section 48):-

Full value of consideration Hk
Less: Indexed cost of acquisition -
Less: Indexed cost of improvement -
Less: Expenses of transfer . e

LTCG B
Here,
(1) INDEXED COST OF ACQUISITION:
Cost Inflation Index for the year in which asset is transferred

= Cost of acquisition X
Cost Inflation Index for the first year in which asset was held by the Assessee**
or for the year 2001-02 (whichever is latest)

** IMPORTANT RULING: CIT v/s Manjula J. Shah (BOM.-HC):-
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The expression ‘“held by the assessee” used in section 48 has to be understood in the context and
harmoniously with other Sections [like, section 49, 2(42A)] and where cost is required to be adopted the
cost for which the previous owner had acquired the property, then indexation of cost of acquisition shall be
allowed from the date the previous owner acquired that asset.

(i) INDEXED COST OF IMPROVEMENT:

CII for the year in which the asset is transferred

= Cost of improvement X
CII for the year in which the improvement to the asset took place

However as per 4th proviso to section 48- benefit of Indexation shall not be allowed in the computation

of long term capital gain arising from the transfer of bonds and debentures other than-
(a) Capital indexed bonds issued by the Government; or
(b) Sovereign Gold Bond issued by the RBI under the Sovereign Gold Bond Scheme, 2015.

EXPLANATORY REMARK:
(1) In addition to above, benefit of Indexation shall not be given where case is covered under the
Following sections:- “Refer to Foreign Taxation”
“Section 48 (1™ Proviso), 50B (Slump Sale), 112A,/115AB, 115AC, 115AD, 115D’\’.
(2) In computing the CG, STT SHALL NOT BE DEDUCTED. [7™ Proviso to section 48]

%
"

*e,
e,
.
-

P

'Foreign Currency‘: use
{ )

“Trf” of STCG
en @
Sh./ Deb. LTCG

NR (~")

Indian
Co. Shares / Deb.

“Manner of Comp. of CG” “ Specific
¥ Manner”
L [S/C (-) COST (-) Exp. on Trf. ] , (7))

L

Py P
“Convert in foreign Currency (F/C)” 1= Proviso

— (~".)
S B N . 4_“_____5 ............ s/c” : F/C () ‘—_)
of transfer - .
......... -) “COST” = F/C
i ) / (‘/ ) Conversion
On the date - TTBR (+) TTSR g..0vus :
of Acquisition (2) < ;.' ........ (-) EfO/Trf. : F/C () 'M;thgd_
i — — ~
On the date : TTBR (+)TTSRG-eee- ; e £/C
1 sf )
e Y J on the date Reconvert
l of trf. in
Indian

Currency -

L TIBR () ~ L "Tax’(_-)

5" proviso to section 48:-
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Non-resident (+) Held Rupee denominated bond (+) Redemption of (+) Appreciation of rupee

of an Indian Company such RDB against foreign currency
S— I

¢ s o
Shall not be included in sales consideration.
Gain due to such Appreciationo[:

Means, that shall be Exempt (v').

Section 55 : Cost of Acquisition :-

(1) If asset is acquired on or before 1/4/2001 : FMYV as on 1/4/2001 may be adopted as cost of acquisition.
(whether by assessee or previous owner)

But, in case of capital asset (being land or building or both), the fair market value of such asset on 1 April,

2001 shall not exceed the stamp duty value of such asset as on 1% April, 2001, if available

(2) Inrelation to a capital asset being:
- goodwill of a business or profession, or trade mark or brand name associated with a business, or
- tenancy right, or stage carrige permits (i.e.Route Permit) or loom hours (i.e. Loom license), or
- aright to manufacture, produce or process any article or thing (i.e. Patent),
- Right to carry on any Business or PROFESSION,

Cost of acquisition means-

(i) | in case such asset is purchased by the assessee Amount of purchase price

(i1) | in case such asset is acquired by any mode as specified u/s 49(1) | Cost to the previous owner

(ii1) | in any other case Nil

It must be carefully noted that in this case option to take COA as FMV as on 1/4/2001 is not available.

Insertion made by the Finance Act, 2021 (Applicable from A.Y. 2021-22):

— In case of a capital asset, being goodwill of a business or profession,
— in respect of which depreciation has been obtained in any previous year upto previous year 2019-20,

— Cost of acquisition shall be the amount of purchase price as reduced by the total amount of

depreciation obtained upto previous year 2019-20.

(3) COST OF IMPROVEMEN

v v
In relation to- In relation to e‘l'ny other asset
v v
- Goodwill of the business, or Incurred before Incurred on or
- Right to manufacture, produce or 1/4/2001 after 1/4/2001

Process any article or thing, or

- Right to carry on any Business or PROFESSION “shall be ignored”  “‘shall be considered”

‘“shall be taken to be nil”

Section 50: Computation of capital gain on transfer of depreciable assets on which
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depreciation is allowed on WDV basis:-

.I‘IBOA”

Depreciated

Under “Trf,” —p CG” mmm———eedy Lo gal POSItiON s “Se c. 50"
“WDV Method” S——
v T J
[ Compute (V) W —
Alwavs aS STCG €rrerrsnsnnnnnsnnnnnnsnnnnsnnssnnnsnnnsnnnnsnnnannsnnnnsnnnns

—3 “Entire BOA

Mr. X "
“Trt.” v cOST Capital Loss : COST (-) S/C
(“5oR" of PEM Jn & TS ERsas et i
Plants : “A” B & C *"S/C" Of “COST Of . s/c (_) ncos-l—n
! Y J 3 “Part of BOA” Plant > Entire of of
+ ; “A” BOA Plant A Entire
vV
[e.g.Plant A ] = Capital Gain (¥)
> “S/C” Of < COST of :> No Capital Loss .
Plant Entire
“ar BOA I New WDV:

Opg. WDV v
(+) AC of asset acquired : v
(-) Sales Consideration :v*

v

Remaining BOA—) New WDV :
> Dep. (v')

*% CG/Capital loss shall be computed as short-term, meaning there by, ir-respective of period of holding,
indexation effect will not be given.

Insertion made by the Finance Act, 2021 (Applicable from A.Y. 2021-22):

— Goodwill forming part of a block of asset for the assessment year beginning on April 1, 2020

— in respect of which depreciation is obtained under the Act,
— the written down value of that block of asset and short-term capital gain, if any, shall be determined in

the prescribed manner (Rule 8AC).

Rule 8AC: Computation of short term capital gains and written down value u/s 50 where

depreciation on goodwill has been obtained:

—  Where the written down value of block of asset "intangible" as on 1" April, 2020 includes goodwill of the

business or profession for which depreciation was obtained in the previous year 2019-20),

— written down value of this block of asset "intangible" eligible for depreciation for the previous year 2020-21

shall be determined by reducing the written down value of such goodwill which will be computed as if such

goodwill was the only asset in that block.
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Where the amount WDV of the block of asset "intangible" as on 1** April, 2020 (without
which is to be reduced > giving effect to reduction of notional WDV of goodwill)
for goodwill (+)
(i.e. Notional WDV of

Actual cost of any asset falling within the block of assets "intangible",

goodwill) for the other than goodwill, acquired during the previous year 2020-21,

previous year 2020-21

Such excess shall be deemed to be the amount of SHORT-TERM CAPITAL GAIN.

—  Where the goodwill of the business or profession was the only asset in the block of asset "intangible"(for
which depreciation was obtained in the previous year 2019-20), and

— the block of asset ceases to exist on account of there being no further asset acquired during the previous
year 2020-21 in that block,

— there will not be any capital gains or loss on account of the block of asset having ceased to exist.

OBSERVATION AND CORRESPONDING AMENDMENT MADE BY FINANCE ACT, 2022::

» The Finance Act, 2021 has enacted that goodwill of a business/profession is not considered as a depreciable

asset. Consequently, depreciation will not be allowed on goodwill of a business/profession in any situation.

» In case where goodwill is purchased by an assessee, the purchase price of the goodwill continue to be

considered as “cost of acquisition” for the purpose of computation of capital gain subject to the condition

that in case depreciation was obtained by the assessee in relation to such goodwill prior to the assessment
year 2021-22, then, the depreciation so obtained by the assessee shall be reduced from the amount of the
purchase price of the goodwill.

» When the aforesaid amendment was carried out through the Finance Act, 2021, consequential amendment

was carried out in section 50. However, no amendment was incorporated for computation of deemed

capital gains if amount of goodwill is reduced from the block of assets. On the other hand Rule SAC covers

the case of computation of deemed capital gains.

» Accordingly, the scheme of section 50 has been modified by inserting a new Explanation to clarify that

reduction of the amount of goodwill of a business/profession from the block of assets in accordance with
section 43(6) shall be deemed to be transfer.

“SLUMP SALE”

Section 2(42C): S/lump Sale Means:- as amended by the Finance Act, 2021 & 2022

the TRANSFER of one or more undertakings
- asareswltofsale BY ANY MEANS
for a lump sum consideration

without value being assigned to the individual assets & liabilities in such sele transfer.

Section 50B: Special provisions for computation of capital gains on slump sale -

(1) Any profits or gains arising from slump sale:
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» shall be taxable as capital gain, and
» shall be treated as income of the year of such transfer (i.e. slump sale).

Nature of Capital gain: Highlighted text with white background are amendments as made by the Finance Act, 2021

» 1If period of holding of transferred undertaking is —

(a) Not more than 36 months : STCG
(b) More than 36 months : LTCG (even if period of holding of certain asset < 36Months)

(2) Computation of capital Gain (whether short-term / long term) on slump sale:

“Capital Gain = FMYV of capital assets as on the date of transfer (Less) Net worth”

Here,
» FMYV will be calculated in prescribed manner i.c. as per Rule 11UAE.

» Net worth means:-

Aggregate value of total assets of Undertaking / Division transferred 4

Less: Value of liabilities of such undertaking as appearing in its books of account e
Net worth ~ _**
» For computing the net worth, the aggregate value of total assets shall be —

(a) For depreciable assets : WDV as per section 43(6) (see Note below)
(b) For asset covered u/s 35AD : Nil
(c) For self-generated goodwill of business/profession : Nil
(d) In any other case : Book value (other than revaluation).
m WDV of depreciable asset shall be:

Actual cost of such asset (i.e. Part of block as transferred under slump sale) oy

Less: Amount of depreciation that would have been allowable as if the asset was only asset

in the block of assets since the date of its acquisition and put to use s

WDY of depreciable asset transferred kit

Rule 11UAE: Determination of FMV of Capital Assets for the purposes of section 50B:-

(1) | For the purpose of computing capital gain on slump sale i.e. under section S0B, the fair market value

of the capital assets shall be:
— FMV1 determined under sub-rule (2) or
—  FMV2 determined under sub-rule (3),

whichever is higher.

(2) | The FMV1 shallbe: A+ B+C+D-L,

where,

A | Book value of all the assets (other than jewellery, artistic work, shares, securities, and immovable

property) relating to the undertaking transferred as reduced by the following amount which relate

to such undertaking—
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(i) any amount of income-tax paid, if any, as reduced by the amount of income- tax claimed as
refund, if any; and

(i1)) any amount shown in the balance sheet as asset including the unamortized amount of
deferred expenditure which does not represent any asset;

B | the price which the jewellery and artistic work would fetch if sold in the open market on the basis
of the valuation report obtained from a registered valuer;

C | fair market value of shares and securities determined as per rule 11UA;
the value adopted or assessed or assessable by any authority of the Government for the purpose of
payment of stamp duty in respect of the immovable property.

L | book value of liabilities relating to the undertaking transferred, but not including the following

amounts which relate to such undertaking, namely:—

(i) the paid-up capital in respect of equity shares;

(i1) any amount representing contingent liabilities other than arrears of dividends payable in respect
of cumulative preference shares;

(iii) the amount set apart for payment of dividends on preference shares and equity shares where
such dividends have not been declared before the date of transfer at a AGM of the company;

(iv) reserves and surplus, by whatever name called, even if the resulting figure is negative, other
than those set apart towards depreciation;

(v) any amount representing provision for taxation;

(vi) provisions made for meeting liabilities, other than ascertained liabilities;

(3) | The FMV2shallbe: E+ F+ G + H,
where,
E | Monetary consideration received or accruing as a result of the transfer;
F | FMV of non-monetary consideration received or accruing as a result of the transfer represented
by property referred to in Rule 11UA(1) determined in the manner provided that rule 11UA;
G | the price which the non-monetary consideration received or accruing as a result of the transfer
represented by property, other than immovable property, which is not referred to in Rule
11UA) would fetch if sold in the open market on the basis of the valuation report obtained from a
registered valuer;
H | Stamp duty value of non-monetary consideration received or accruing as a result of the transfer
represented by the immovable property.
(4) | FMV1 and FMV2 shall be determined on the date of slump sale and for this purpose valuation date

referred to in Rule 1 1UA shall also mean the date of slump sale.

Rule 11UA: Determination of FMV for section 56(2)(x):- Relevant for Taxation of Gifts chapter
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(1) | For the purpose of section 56(2)(x)-

(a) | Valuation of jewellery, bullion OR archaeological collections, etc. (hereinafter referred as artistic work):

The FMYV of jewellery / artistic work shall be the price which they would fetch if sold in the open market.

(b) | Valuation of shares and securities:-

THE FAIR MARKET VALUE OF QUOTED SHARES AND SECURITIES SHALL BE DETERMINED AS FOLLOWS:

(i) | If such shares and securities are received by way of transaction carried out through any recognized
stock exchange: The transaction value will be treated as FMY of such shares and securities.

(i1) | If such quoted shares and securities are received by way of transaction carried out other than through

any recognized stock exchange:

(a) | The lowest trading price on the valuation date of such shares and securities, and

(b) | If there is no trading in such share and securities on any recognized stock exchange on the
valuation date, then, the lowest price on a date immediately preceding the valuation date when
such shares and securities were traded on such stock exchange.

THE FAIR MARKET VALUE OF UNQUOTED EQUITY SHARES SHALL BE DETERMINED AS FOLLOWS:

FMV of unquoted equity shares = (A+B +C+D-L) x Paid-up value of such equity share
Total amount of paid-up equity share capital
A = Book value of ALL the assets including fixed assets, current assets and investments (other than

jewellery, artistic work, shares, securities, and immovable property)

But, following shall not be considered as assets for this purpose:

» Advance tax, TDS & TCS other than income- tax claimed as refund, if any.

» Any unamortized amount of deferred expenditure which does not represent any asset.

B = FMV of the jewellery and artistic work as per valuation report obtained from a registered valuer
C = Fair market value of shares and securities as per this rule;

D = Stamp duty value of the immovable property.

L = Book value of liabilities shown in the balance sheet, but other than the following:

(i) the paid-up capital in respect of equity shares;
(i1) representing contingent liabilities other than arrears of dividends payable;
(iii) the amount set apart for payment of dividends on preference shares and equity shares;
(iv) reserves and surplus;
(v) any amount representing provision for taxation;

(vi) provisions made for meeting liabilities, other than ascertained liabilities.

THE FAIR MARKET VALUE OF UNQUOTED SHARES OTHER THAN EQUITY SHARES SHALL BE:
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The fair market value as per the valuation report from a merchant banker in respect of such valuation.

Section 50C: Special provisions for full value of consideration in certain cases :-

Capital asset being land or building or both | (+) If Stamp duty value > 110% of sales consideration
Tratsfer () (as shown by assessee)

Then, Capital Gain shall be computed by taking such stamp duty value as sales consideration.

= Generally, stamp duty value is taken on the date of registration of the immovable property.
But,

—  Where the date of the agreement and the date of registration are not the same,
— the stamp duty value on the date of agreement may be taken,

— only in a case where consideration, or a part thereof, has been received by way of an account payee cheque
or account payee bank draft or by use of electronic clearing system through a bank account or through such
other electronic mode as may be prescribed, on or before the date of the agreement for transfer.

Section 50 C(2) & (3) and Section 155 :- :> Initially, AO shall consider such “Value gy
‘ J . Disputed As full value of consideration for the purpose
Before (¥): of Computation of capital Gain. [Sec. 50C(1)]
Court,etc. |y ™ - - meescssessesscccas
Transfer of Land Payment of —xy @ ‘Then, Subsequently if such “value gy, is Revised by any Authority / Court,
or Stamp duty /' insuch acase
$/C:12Cr.«— Building — > J, AO shall treat such revised value as full value of consideration and
{presumed) or - “Value gyp AO shall Amend his original assessment order.
Land & Building | | For this purpose, a rectification ordershall be passed.
FMV : 25Cr. Action <. T/Lfor passing such Rectification order:-
(presumed) of \
SVA | ‘ End of the year of passing of
i order of Revised Value By (+)“4 years”
ion | Any Authorit
“Value 5y denotesvalue as Se;;u;n By AMERa Ry ] Coney
determined by stamp valuation
authority for the purpose of payment —— — — ———————————— ——— -
of stamp duty i.e. stamp duty value. i v |
Not di +ad A
i “FMV"” as on the
Before => Claims——» “Value gy~ Date ot tianibes
Court, etc. Before _—
“A.0." i
May Refer...........
——>| Valuation Officer
“Valuation” ‘
v
“Value y o~ = “Value gyp “Valueyg- - “Valuegyy
Section { Y ' - [ ‘
50C (2) shall Full
& “shall” Full MSVA. = Value of
50C (3) -—b Value 5. = Valueof ( ¥') Consider Consideration
\ Consider tion. Y

* But, if thisa es not exceed 110% of sales consideration, then,
sale consideration shall be deemed as full value of consideration. !

Section 43CA: Computation of income under the head "PGBP" for transfer of immovable

property in certain cases:-
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Land or building or both held as stock in trade | (+) If Stamp duty value > 110% of sales consideration

Transfer (v) (as shown by assessee)

Then, profit and gain (i.e. PGBP) shall be computed by taking such stamp duty value as sales consideration.

= The Finance Act, 2021 has increased safe harbour threshold from existing 10% to 20%, in respect of
transfer of a residential unit, provided the following conditions are satisfied:

(i) The transfer of residential unit takes place during the period from 12th November, 2020 to 30th June, 2021,

(ii) The transfer is by way of first-time allotment of the residential unit to any person; and

(iii) The consideration received or accruing as a result of such transfer does not exceed ¥ 2 crore.

<= Provisions of section S0C(2) and 50C(3) shall also apply here.
= QOption to take stamp duty value of date of agreement has been given on the same line as given u/s 50C.

Section 50CA: Special Provisions for Full Value Of Consideration for transfer of share other

than Quoted share:-

Capital asset being share of a company +) Sales consideration < Fair Market Value
other tha‘g Quoted share (shown by assessee) (as per prescribed method)
Transfer (v)

Then, Capital Gain shall be computed by taking such fair market value as sales consideration.

m If transfer is made by the prescribed person subject to such conditions as may be prescribed.

Quoted share means:

— Quoted on Recognised stock exchange with regularity,

(+)

— Quotation is based on current transaction made in ordinary course of business.

Y

Share

Section 50D: FMV Deemed To Be Full Value Of Consideration In Certain Cases:-

— If consideration for transfer of a capital asset is NOT determinable, then

—  for computing capital gain, fair market value shall be taken as sales consideration.

Section 51 & section 56(2)(ix): Advance Money Forfeited :-

reatment of Advance Money Forfeited:

(1) If forfeited by the assessee before 1/4/2014:

= Section 51 shall apply.

< Such forfeited advance money or other many will be deducted from actual cost or WDV or FMV (as

the case may be) in computing cost of acquisition.
= If forfeited sum is more than cost of acquisition, such excess shall be treated as capital receipt, not
taxable. [Travancore Rubber & Tea Co. Ltd v/s CIT [2000](SC)]
(2) If forfeited by the assessee on or after 1/4/2014:
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= Section 56(2)(ix) shall apply.
= Such forfeited amount (not only excess, but in totality) shall be chargeable to tax under the head

Income from other sources.

= Such sum shall not be deducted in computing the cost of acquisition. [Proviso to Section 51]

“COMPUTATION OF CAPITAL GAINS IN SPECIAL CASES”

Section 45(1A): Capital Gains in case of damage or destruction of Capital Asset -

— Notwithstanding anything contained in section 45(1),
— where any person receives at any time during any previous year any money or other assets
— under an insurance from an insurer

— on account of damage to, or destruction of, any capital asset, as a result of-

(i) Flood, typhoon, hurricane, cyclone, earthquake or other convulsion of nature; or
(it) Riot or civil disturbance; or
(iii) Accidental fire or explosion; or
(iv) Action by an enemy (whether with or without a declaration of war)
Then,
- any profits or gains arising from receipt of such money or other assets shall be chargeable to tax under the

head “capital gains” and shall be deemed to be the income of such person of the previous year in which such

money or other asset was received and

- for the purposes of section 48, value of any money or fair market value of other assets on the date of such
receipt shall be deemed to the full value of the consideration received or accruing as a result of transfer of
such capital asset.

Section 45(2): Capital gain on conversion of capital asset into stock in trade:-

» Opver-riding effect on section 45(1).

] Convert ] Sale . Computation under the head PGBP:
Capital Asset v Stock in trade = v
Transfer Sales consideration: v’
() (-) FMV of the asset : v
Computa%ion of CG: on conversion
FMV (on the date of Conversion) : v/ PGBP :v
(-) Cost/ Indexed Cost v

Capital Gain : v/(Taxable in the year in which stock is sold/otherwise transferred).

EXPLANATORY REMARKS:

(1) For determining nature of capital gain, period of holding upto the date of conversion will be considered, and

Indexation (if needed) will also depend on it.

(2) If after conversion, stock is sold in parts, like 50% in Year), and remaining 50% in Year,, then capital

gain will also be taxable on same proportionate basis i.e. 50% in Year, and remaining 50% in Year,.
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ax implications relating to conversion of stock in trade into capi
_ Sale of such capital asset

If Stock in trade is Converted into Capital Asset " ¥
== = Computation of capital gain®*:
\j v o
Chargeable Computation of business income: Sales consideration Ly
under the FMYV of such SIT (on conversion) : v' ) C.OSt of such capital asset : v
head [as determined in prescribed manner] L.e. FMV of the SIT on
PGRBP. (-) Cost of such stock in trade v (lepbalpreiion L
e Section 49(9 v
[Taxable in the year of conversion] - ** For determining nature of capital gain,
Sectioa : period of holding will commence from the date

of conversion of such SIT in capital asset.

Section 45 (3): Capital gain on transfer of capital asset by a partner/member to a Firm or AOP

or BOI as capital contribution:-

Transfer of capital asset

Partner/member Firm/AOP/BOI
as Capital contribution or otherwise

Capital gain in the hands of partner / member (Taxable in the year of transfer):-

Amount recorded in the books of Firm/AOP/BOI (Less) Cost / Indexed Cost to the partner / member.

Section 45(5): Capital gain in case of compulsory acquisition of an asset .-

= Qver-riding effect on section 45(1).

» Applicable in case of compulsory acquisition of an asset under any Law or where consideration for

transfer is determined / approved by the Central Government or RBI.

» Capital Gain arising from:

- Original compensation will be taxable in the previous year in which such original compensation or
part their of is first received by the Assessee;

- Enhanced compensation will be taxable in the year of receipt of such enhanced compensation.

Additional Considerable Points:

(1) If any compensation is received in pursuance of an interim order of Higher Authority, then capital gain

arising therefrom will be taxable in the year in which the final order has been passed by such Higher
Authority.
(2) For determining nature of capital gain (whether from original compensation / enhanced compensation),

period upto the date of compulsory acquisition will be considered.

(3) Ifin any year, capital gain has been taxed on the basis of original compensation or enhanced compensation,

and subsequently such compensation is reduced by any Court / other Authority —

Then, such reduced compensation will be considered as full value of consideration, on the basis of which
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capital gain will be re-computed, and, for this purpose, assessing officer shall pass a rectification order
within 4 years from the end of the previous year in which the order reducing the compensation was passed
by the Court / Other Authority. [Section 155]

Section 10(37): Exemption in case of compulsory acquisition of urban agriculture land:-

— In case of an individual or HUF,

— ANY capital gain arising from the transfer of a capital asset
— being an agriculture land situated in urban area

— shall be exempt_subject to the following conditions-

(1) The transfer takes place by way of compulsory acquisition under any law OR the consideration for
transfer is approved or determined by the CG or RBI.

(i1) Capital gain should arise from compensation / enhanced compensation which is received by the assessee.

(i11) Such land was being used for agricultural purposes by such HUF or individual or his parents during the

period of two years immediately preceding the date of transfer.

Taxation of Interest received for delay in payment of Compensation/Enhanced Compensation

= Such interest will be taxable under the head “Income from other sources” in the year in which it is

received, ir-respect of the method of accounting followed by the assessee. [Section 145B + 56(2)(viii)]
= A deduction of 50% of such interest will be allowed u/s 57, but no other deduction will be available
under this section. [Section 57]

Section 45(5A): Tax implications relating to joint development agreement:-

» Over-riding effect on section 45(1).
» Applicability:
Individual / HUF — Registered Agreement.

l (+)

— Owner allow to developer to develop a real estate project on such

Transfer of Land/Building/Both Land / Building / Both.
lunder (+)
means
Specified Agreement S In Consideration: Share in such Project (+) Cash consideration.

(that may be/may not be)
> Year of Taxation:

“Year of issuance of Completion Certificate* for the whole or part of the project by the Municipality”

» Consideration for computation of capital gain (on Land / Building / Both):

Stamp duty value of his share on the date of said certificate*
(+)
Cash consideration (if any).
> If assessee transfers his share in the project on or before the date of issue of completion certificate®:

= Section 45(5A) shall NOT Apply.
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CONSEQUENTIAL INSERTION i.e. Section 49(7).
In a case where section 45(5A) applies and assessee is taxed on the basis of stamp duty value of his

share in the project, and subsequently transfer his share in the project, then such stamp duty value shall

be deemed to be the cost of acquisition of his share in the project.

“TAXATION OF CAPITAL GAINS”

Section 111A: Tax On Short Term Capital Gains In Certain Cases:-

= Any short-term capital gain arising from a transaction which is chargeable to securities transaction tax,
will be liable to income tax @ 15%.

Exception:

— is undertaken on RSE located in IFSC Then, even if STT is not
If transaction—»{ (and) paid still STCG will be
— of which consideration is paid / payable in foreign currency. taxable @15%.

Tax Liability: Tax @ 15 % on such STCG (+) Tax on balance income as if such balance amount were the total
income of assessee.

Additional Considerable Point:

Resident Individual / HUF may claim their unavailed basic exemption limit from the STCG as referred
to in this section, and No deduction under chapter VI-A (i.e. 80C to 80U) is available in respect of such STCG.

Section 112A: New regime for taxation of LTCG on sale of equity shares and units:-

& [t over-rides section 112, and apply on transfer made on or after 1** April 2018.

Eligible assessee Any person i.e. resident / non-resident.

Charge of tax on..... | Long term capital gain arising from the transfer of equity share in a company or unit

of an equity oriented fund or unit of a business trust.

Exempted upto... | 1,00,000/-

Taxation Tax @ 10% on such LTCG in excess of ¥ 1Lac ir-respective of basic exemption limit.

Resident Individual / HUF may claim their unavailed basic exemption limit

from the LTCG as referred to in this section.

Condition Securities transaction tax should have been paid
for incase of ... [
applicability v : v
Equity share Unit
of T R
this section On acquisition as well as on transfer of such share. : On transfer of such unit.

ﬁ‘ ' PR
===
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Exception 1: __» is undertaken on RSE located in IFSC

If Transaction—p| (+)
Ly of which consideration is paid / payable in foreign currency
A

v o~

In this case, Even if securities transaction tax is not paid on such transaction
(because it is exempt from securities transaction tax) still section 112A shall apply.

Exception 2:
If equity On acquisition Such acquisition is covered
shfres (e} securities (+) under cases Notified by the
transaction tax CG like, acquisition of share
Trf. (v) wastiol Tevied. in IPO, Bonus / right issue etc.
e e

I
Sectionl12A shall apply in this case if STT is levied only upon transfer of equity shares.

Special provisions
relating to
computation of
LTCG

(1) LTCG covered under this section shall be computed without giving the benefit of
second proviso (i.e. Indexation) and first proviso (i.e. conversion) to section 48.
3rd proviso to Section 48

(2) Determination of cost of acquisition of aforesaid shares or units acquired
before 1* February 2018:
Final cost of acquisition is:

o Of* R 2. = v i

acuisition OR I\Flidh\ias on31%]J anuary, 2018 QR Sales consid@ l

S E——
Whichever is higher

Benefits
prohibited u/s 112A

Exceptions:

Deductions under chapter VI-A (i.e. section 80C to 80U) and Rebate u/s 87A shall not
be allowed from the LTCG as covered u/s 112A.

(1) In case of listed securities

(other than units) or
Zero Coupon Bond

Section 112: Tax on long term capital gains :-

<= Long-term capital gain is taxable @ 20%.

> LTCG (Computed Normally) % 20% = of

Or
F — LTCG (Computed without Indexation of its cost) x 10% = v

Final tax liability: ~ whichever is lower
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Capital Gains

2)

Foreign Company
or
Other Non-resident

Transfer

Unlisted Securities
or
Unlisted Shares

Result

LICG

A

Taxable @ 10%.

I* & 11" Proviso to section
48 shall not apply.

Additional Considerable Point:

Resident Individual / HUF may claim their unavailed basic exemption limit from the LTCG as referred
to in this section, and No deduction under chapter VI-A (i.e. 80C to 80U) is available in respect of such LTCG.
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“RELEVENT JUDICIAL PRONOUNCEMENTS”

CIT v/is V.S. Dempo Company Ltd (2016) (SC):

On the issue that whether benefit of exemption u/s 54EC can be claimed in a case where a

depreciable asset (building) held for more than 24 months is transferred and capital gains on sale
of such asset are reinvested in long- term specified assets within the specified time,

The Apex court has held that the assessee cannot be denied exemption u/s S4EC, because firstly,
there is nothing in section 50 to suggest that the fiction created therein is not restricted to only sections 48
and 49. Secondly, fiction created by the legislature has to be confined for the purpose for which is
created. Thirdly, section S4EC does not make any distinction between depreciable and non-depreciable
asset for the purpose of re-investment of capital gains in long term specified assets for availing the
exemption thereunder.

Further, section 54EC specifically provides that when the capital gain arising on the transfer a long-term
capital asset (being land or building or both) is invested or deposited in long-term specified assets, the
assessee shall not be subject to capital gains to that extent. Therefore, the exemption u/s S4EC cannot
be denied to the assessee on account of the fiction created in section 50.

IR Aforesaid ruling will also be applicable in the following cases:

(1) To claim exemption under any other section like section 54F;

(2) To set-off of brought forward long-term capital losses against capital gain arose on the sale of
depreciable assets which was held for a period more than 24 months.

(3) To compute tax liability u/s 112 treating such capital gain i.e. capital gain arose on the sale of

depreciable assets which was held for a period more than 24 months as long-term capital gain.

gains in case of investment in residential house::

(1) Where capital gain is assessed on notional basis u/s 50C, whatever amount is invested in new residential

house with in prescribed period u/s 54F would get benefit of exemption irrespective of fact that funds from
other sources are also utilized for new residential house. [Gouli Mahadevappa v/s ITO(Kar.)]

(2) If assessee invested its capital gain (under section 54) or sale proceeds (under section 54F) in:

(i) several units of a residential house, or

(ii) in two flats situated side by side and the builder had effected the necessary modification to make

it as one unit:
< In the case of Gita Duggal, the Supreme Court has held that one residential house may have
contained several units.
< In the case of Syed ali adil, the Andhra Pradesh High Court has held two adjacent flats will
constitute a single unit even if purchased by separate sale deed.
Therefore, assessee would be entitled to claim exemption in respect of all those units u/s 54 or 54F (as the

case maybe).
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“TAXATION OF GIFTS”

Extract of Section 56(2)(x):-

**Explanation: Relative means:-

Spouse of Lineal

(1) In case of an Individual: Lineal ascendant of spouse
Spouse of  |&{ Brother / Sister Father ie Parents Ascendant or Individual
Brother / Sister - —— y
<« Brother/ Sister
Spouse of = — . f
Brother / Sister indivigual rother pouse O
Sp (_)u_se of or sister » brother or
Spouse of L Brother / Sister In|d1v1dual of spouse "
Brother / Sister ¥ spouse

Lineal descendant alongwith Spouse

(2) In case of an HUF: ANY MEMBER THEREOF

Section 49: Cost of acquisition of the property acquired u/s 56 (2) (x).-

Cost of acquisition of property —  Value (i.e. SDV/FMV) which has been considered
which has been taxed u/s 56(2)(x) for the purpose of section 56(2)(x).

Section 56(2)(viib): Share premium in excess of the fair market value to be treated as income:-

] Issue of Shares (At premium)
Closely held Company ..[ Resident Person ]

“Consideration” L
Less
“Fair Market value’
< o
Section Taxable
56(2)(viib) u/h
1/0/S
v /o/ ¢
: Y g As Per Based on Assets
EXiEiM Prescribed OR Value as
¥ 1 Method — Substantiated
recirecs o B e
venture capital class or classes of Net Assets B
Hidextailng to : person as notified (on Book value basis) ’
venture capital E by the Central
company or venture Oy erETent. B Total No. of shares
capital fund or a \ Y J ittt )
Specified fund (i.e. ] Y
Category | or 1l Higher ()
Category 11

In case of violation of conditions as attached under Notification of
CG, benefit will be withdrawn from recipient company and it shall be
treated as income of the P.Y. in which such violation has taken place
and apart from it shall be treated as mis-reported income for penalty.

Alternative
Investment Fund as
regulated under
SEBI Regulations.
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“LATEST JUDICIAL PRONOUNCEMENT”

PCIT v/s Dr. Ranjan Pai (2021)(Kar):

» On the issue Can bonus shares received by shareholders be taxable under the head ‘Income from other
sources’ as per the provisions of section 56(2)(x), as they are received without consideration,

» The Court has held that issue of bonus shares by capitalization of reserves is merely a reallocation of the
company's funds. There is no inflow of fresh funds or increase in the capital employed, which remains the
same. On the other hand, when a shareholder gets bonus shares, the value of the original shares held by him
goes down and the market value as well as intrinsic value of the two shares put together will be the same or
nearly the same as the value of original share before the issue of bonus shares. Thus, any profit derived by the
assessee shareholder on account of receipt of bonus shares is adjusted by depreciation in the value of equity
shares originally held by him.

» Accordingly, the High Court held that the bonus shares were not issued in order to evade any tax so to attract
the provisions of section 56(2)(x). Hence, the provisions of section 56(2)(x) would not be attracted in the

hands of the recipient shareholders on receipt of bonus shares.
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“TAXATION OF UNIT LINKED INSURANCE POLICY (ULIP)”

Taxation of proceeds of High Premium ULIP: Inserted by Finance Act, 2021 w.e.f. A.Y. 21-22

Existing Legal Position:

v Section 10(10D) provides that the sum received under a life insurance policy (including the sum
allocated by way of bonus on such policy) shall be exempt subject to fulfilment of the following condition:

» In case of policy issued on or after 1/4/2012, annual premium should not exceed 10% of the actual
sum assured (15% for person covered u/s 80U/80DDB, if policy is issued on or after 1/4/2013).

» However, in case of policy issued before 1/4/2012 annual premium should not exceed 20% of the

actual sum assured.

v Exemption under this section is not available to any sum received under a ""keyman insurance policy''.
m Section 10(10D) did not have any specific provision regarding taxation of sum received under ULIP.

Purpose of the amendment (as Explained in Memorandum to the Finance Bill, 2021):

Under the existing provisions of the Act, there is no cap on the amount of annual premium being paid by any
person during the term of the policy. Instances have come to the notice where high net worth individuals are
claiming exemption under this clause by investing in ULIP with huge premium. Allowing such exemption in
policy / policies with huge premium defeats the legislative intent of this clause. The intention was to provide
benefit to small and genuine cases of life insurance. Hence, it is proposed to provide for the following....

Amendments in Section 10(10D): Withdrawal of exemption to certain ULIP :-

(1) | Insertion of fourth proviso to section 10(10D):

(i) the exemption shall not apply with respect to any ULIP if it is issued on or after 1st February, 2021;
and

(ii) the amount of premium payable for any of the previous year during the term of such policy exceeds
< 2.5 lakhs.

Explanatory Notes:

(1) The provision is applicable only to ULIP issued on or after 1st February, 2021. It does not impact the
taxability of proceeds from ULIP issued prior to 1st February, 2021 even if the policy holder
continues to pay the premium for said ULIP after Ist February, 2021.

(2) The exemption is not available if the amount of premium payable for 'any of the previous year' (that is,
any one previous year) during the term of the policy exceeds I 2.5 lakhs. Hence, the exemption
would not be available even if the premium exceeds ¥ 2.5 lakhs in only one previous year and is
less than ¥ 2.5 lakhs in all other years.

(3) If the premium payable for ULIP exceeds the threshold as given u/s 10(10D) like, 10% of the actual
capital sum assured, then, no exemption would be allowed with respect to the sum received under
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the policy even if the premium payable does not exceed ¥2.5 lakhs.

(4) If a ULIP qualifies for 'keyman insurance policy', the sum received on maturity will not be
exempt under section 10(10D) even if the amount of premium does not exceed T 2.5 lakhs.

(2) | Insertion of fifth proviso to section 10(10D):
— If the premium is payable, by a person, for more than one ULIP, issued on or after 1st February, 2021,
— the exemption under section 10(10D) shall apply
— only with respect to those insurance policies,
— where the aggregate amount of premium does not exceed ¥ 2.5 lakhs in any of the previous year
during the term of any of those policies.
(i) As per this 5" proviso, exemption shall apply to those ULIPs where the aggregate amount of
premium does not exceed ¥ 2.5 lakhs.
(ii) If a policy is not otherwise exempt u/s 10(10D) on the ground that the annual premium exceeds the
threshold as given u/s 10(10D) like, 10% of the sum assured or it is a case of keyman insurance policy,
in such type of a case, on a reasonable interpretation, for the purpose of calculating the limit of ¥ 2.5
lakhs, the premium pertaining to the said policy should be excluded.
(3) | Insertion of sixth proviso to section 10(10D):

The provisions of the aforesaid fourth and fifth provisos shall not apply to any sum received on the
death of a person.

(4) | Insertion of seventh proviso to section 10(10D):

If any difficulty arises in giving effect to the provisions of section 10(10D), the CBDT may, with the
approval of the Central Government, issue guidelines for the purpose of removing the difficulty and shall
be binding on the income-tax authorities and the assessee.

(3) | Insertion of Explanation 3 to section 10(10D):

The expression "unit linked insurance policy" has been defined as

— alife insurance policy which has components of both investment and insurance, and

— is linked to a unit as defined in regulation 3(ee) of the Insurance Regulatory and Development
Authority of India (Unit Linked Insurance Products) Regulations, 2019 (i.e. a specific portion or part
of the underlying segregated unit-linked fund which is representative of the policy holders
entitlement under such funds).

Determine whether an exemption is available under section 10(10D) for a single policy purchased by

four different persons in the following scenarios: (¥ in lakhs)

Particulars Mr. P Mr. Q Mr. R Mr. S

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 179




© SATISH MANGAL (9350647377, For Updates, Join Telegram Channel: CA Satish Mangal DT) Taxation of ULIP
Date of investment in ULIP 31-12-20 | 15-01-21 | 15-02-21 | 28-02-21
Premium payable every year 2.60 2.00 2.30 255
Sum assured 50.00 18.00 20.00 35.00
Whether the amount of premium exceeds 10% of the No Yes Yes No
capital sum assured?
Whether the amount of premium during the year exceeds Not Not No Yes
T 2.5 lakhs? applicable | applicable
Whether exemption available under Section 10(10D)? Yes No No No

Determine whether an exemption is available under section 10(10D) for multiple policies purchased
by one person on or after 01-02-2021 in the following scenarios:

Policy | Premium Capital Whether premium Whether premium | Whether eligible for
payable sum exceeds 10% of capital | exceeds ¥ 2,50,000 | exemption under
every year assured sum assured? section 10(10D)?
A 2.60 26 No Yes No
B 2.00 15 Yes No No
C 0.60 5 Yes No No
D 1.00 11 No No Yes*
E 0.60 7/ No No Yes*
F 0.90 10 No No Yes*
G 0.85 9 No No Yes*

* Though the last four policies (policies D to G) are individually eligible for exemption u/s 10(10D) but the
exemption can be claimed in respect of only those policies whose aggregate premium during the year does
not exceed ¥ 2,50,000 (that is, low premium policies). In these cases, the aggregate premium is I 3.35 lakhs and
hence, the receipt in respect of ALL these Four policies will not be fully exempt under section 10(10D).

The receipt of any combination of two or three policies among these four policies, of which aggregate premium

doesn’t exceed ¥ 2,50,000, can be claimed as exempt u/s 10(10D), /ike, receipt from policy named as D, E & F,
can be claimed as exempt because aggregate premium is ¥ 2,50,000 (i.e. 1.00L + 0.60L + 0.90L).

Amendments in Section 2(14): Definition of capital Asset :-

In order to enable levy of capital gains tax on the transfer of ULIP, the definition of capital asset has been

amended to provide that a ULIP [to which exemption u/s 10(10D) of the Act does not apply on account of the
[Section 2(14)(c)]

applicability of the fourth and fifth proviso] will be treated as capital asset.

Insertion of Section 45(1B): Capital gains arising upon receipt of specified ULIP:-
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Consequent upon the withdrawn of exemption of section 10(10D) in certain cases, this section 45(1B) has been
inserted to provide that-
(a) where any person receives at any time during any previous year any amount under a ULIP, including
the amount allocated by way of bonus on such policy, and
(b) the exemption under section 10(10D) does not apply to such a receipt on account of the applicability
of the fourth and fifth proviso thereof, then,
— any profits or gains arising from receipt of such amount by such person shall be chargeable to income-tax
under the head " Capital gains'';
— deemed to be the income of such person of the previous year in which such amount was received; and

—  the income taxable shall be calculated in such manner as may be provided by rules.

Thus, the profits and gains arising upon receipt of non-exempt ULIP shall be chargeable as capital gains.

Amendments in Section 112A: Tax on Capital gains arising upon receipt of specified ULIP:-

» Section 112A relating to tax on long term capital gains on, inter alia, transfer of units of equity oriented
fund, has been amended as follows:
» Explanation to the said section provides for the definition of the expression "equity oriented fund''.

The said definition is applicable if the following conditions are fulfilled:
The fund is set-up under a scheme of a mutual fund specified under section 10(23D), and
(i) in a case where the fund invests in the units of another fund which is traded on a recognised stock

exchange,-
(a) a minimum of 90% of the total proceeds of such fund is invested in the units of such other

fund; and
(b) such other fund also invests a minimum of 90% of its total proceeds in the equity shares of
domestic companies listed on a recognised stock exchange; and
(i1) in any other case, a minimum of 65% of the total proceeds of such fund is invested in the equity

shares of domestic companies listed on a recognised stock exchange.

» The said Explanation has been amended to provide that "equity oriented fund" shall include a fund set up

under a scheme of an insurance company comprising ULIPs to which exemption u/s 10(10D) does not
apply on account of the applicability of the fourth and fifth proviso thereof. (In 1*" condition above)

» Further, a second proviso has been inserted to provide in case of a scheme of an insurance company

comprising unit linked insurance policies to which exemption under section 10(10D) does not apply on
account of the applicability of the fourth and fifth proviso thereof, the minimum requirement of 90%
or 65%, as the case may be, as applicable to a mutual fund, is required to be satisfied throughout the term

of such insurance policy. (2" condition above)

» The provision is made in order to provide parity, between the taxation of the non-exempt ULIP and mutual
fund.

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 181



© SATISH MANGAL (9350647377, For Updates, Join Telegram Channel: CA Satish Mangal DT) Taxation of ULIP

Explanatory Notes:

(1) In view of the aforesaid amendment, ULIP, receipt of which is taxable, will be treated as units of equity
oriented fund. If assessee holds more than 12 months, then, it will be case of Long term capital gain to

qualify the exemption of 1,00,000/- and concessional taxation @ 10% on excess portion u/s 112A.
Moreover, such capital gain will be computed without indexation, actually, that will be derived simply
by reducing total premium paid from total amount received on maturity of ULIP.

(2) Levy of Security Transaction Tax:

Consequential amendment has also been made in Chapter of STT, to make security transaction tax
applicable on maturity or partial withdrawal with respect to ULIP issued by the insurance company
on or after the 1st February, 2021 [to which exemption under clause (10D) of section 10 of the Act does
not apply on account of the applicability of the fourth and fifth proviso].

(3) Applicability of TDS Provisions:

Section 194DA provides that any sum payable to a resident under a life insurance policy which is not

exempt under section 10(10D) is liable to tax deduction at source @ 5% on the amount of income
comprised in such receipt. Hence, the maturity proceeds of ULIP not exempt under section 10(10D)
would be liable to TDS @ 5%.

Example on Section 10(10D), Section 45(1B) & Section 112A:

Mr. X takes a unit — linked insurance plan on March 6, 2021 [information pertaining to sum assured
and annual insurance premium is given in table below)]. He wants to know whether (or not) exemption will
be available under section 10(10D) at the time of maturity of ULIP. He does not have any other policy and

does not intend to take any other ULIP in future. ® in lakh)
Situation 1 | Situation 2 Situation 3
Sum assured 30 15 30
Annual insurance premium 2.40 2 2.6

Situation 1:
As the annual insurance premium does not exceed 10% of sum assured and annual insurance premium is not

more than < 2,50,000, exemption u/s 10(10D) will be available at the time of maturity of ULIP.

Situation 2:
As annual insurance premium is more than 10% of sum assured, exemption is not available by virtue

of threshold given in section 10(10D). In this case, annual insurance premium is not more than ¥ 2,50,000, fourth
proviso or fifth proviso to section 10(10D), section 45(1B) and section 112A are not applicable.
Situation 3:

Even though annual insurance premium does not exceed 10% of sum assured, but, annual insurance
premium is more than ¥ 2,50,000, therefore, by virtue of fourth and fifth proviso to section 10(10D), X cannot
claim exemption. Capital gain will be taxable u/s 45(1B) and tax will be computed as per section 112A.

Circular No. 2/2022 dated 19.01.2022: Guidelines u/s 10(10D) of the Income-tax Act, 1961:-
For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 182




© SATISH MANGAL (9350647377, For Updates, Join Telegram Channel: CA Satish Mangal DT) Taxation of ULIP

Section 10(10D) provides for exemption of the sum received under a life insurance policy, including the sum
allocated by way of bonus on such policy subject to the condition that the annual premium does not exceed 10%
of actual capital sum assured. However, there was no cap on the amount of annual premium paid by any person
during the term of the policy.

In order to deter the practice of high net worth individuals from claiming exemption u/s 10(10D) by investing in
ULIPs with huge premium, additional condition has been stipulated u/s 10(10D) in respect of ULIPs issued on or
after 1.2.2021.

For this purpose, ULIP means a life insurance policy which has components of both investment and insurance
and is linked to a unit defined under IRDA (ULIP) Regulations, 2019 issued by IRDA under the Insurance Act,
1938 and the IRDA Act, 1999.

In case where an assessee has a Single ULIP issued on or after 1.2.2021 - Exemption u/s 10(10D) would not be
available with respect to any ULIP issued on or after 1.2.2021, if the amount of premium payable exceeds
< 2,50,000 for any of the previous years during the term of such ULIP. Such ULIP would be a specified ULIP,
which is a capital asset.

In case where an assessee has multiple ULIPs issued on or after 1.2.2021 - In a case where premium is payable
by a person for more than one ULIP issued on or after 1.2.2021 and the aggregate of premium payable on such
ULIPs exceed ¥ 2,50,000 for any of the previous years during the term of any such ULIP(s), exemption u/s
10(10D) would be available in respect of any of those ULIPs, at the option of the assessee, whose aggregate
premium payable does not exceed I 2,50,000 for any of the previous years during their term. All other ULIPs
would be specified ULIPs, which are capital assets under section 2(14)(c). However, to get exemption u/s
10(10D), the condition of annual premium not exceeding 10% of the actual capital sum assured also needs to be
satisfied.

Exemption in case of death of a person - In case any sum is received on the death of a person, exemption u/s
10(10D) would be available irrespective of the annual premium payable of the ULIP.

In case any difficulty arises in giving effect to the provisions of this clause, the CBDT may issue guidelines for

the purpose of removing the difficulty with the previous approval of the Central Government.

Accordingly, the CBDT has with the approval of the Central Government, issued the following guidelines vide
this Circular —

Situation 1: No sum including any sum allocated by way of bonus (such sum hereinafter referred as
“consideration”) is received by the assessee on any ULIPs which are issued on or after 1.2.2021 (such
ULIPs hereinafter referred as “eligible ULIPs”) during any previous year preceding the current previous
year or consideration has been received on such eligible ULIPs in an earlier previous year but has not been
claimed exempt. In such a situation, the exemption u/s 10(10D) would be determined as under:

I. Where the assessee has received consideration, during the current P.Y., under one eligible ULIP only

Circumstance Eligibility for exemption u/s 10(10D)
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= If the amount of premium payable on such eligible ULIP | Such consideration would be eligible for
does not exceed T 2,50,000 for any of the PYs during the | exemption u/s 10(10D) [Refer Example
term of such eligible ULIP and annual premium does not | I given below]
exceed 10% of actual capital sum assured.

= If the amount of premium payable on such eligible ULIP | Such consideration would not be eligible
> ¥ 2,50,000 for any of the PYs during the term of such | for exemption u/s 10(10D) [Refer

eligible ULIP Example 2 given below]
Example 1:
ULIP A

Date of issue 1.4.2021
Annual premium 2,50,000
Sum assured 25,00,000
Consideration received as on 01.11.2031 on maturity 32,00,000
Note — The assessee did not receive any consideration under any other eligible ULIPs in earlier P.Y. preceding
the P.Y.2031-32.

Eligibility for exemption u/s 10(10D) - The consideration received would be exempt u/s 10(10D) in A.Y. 2032-
33, since the annual premium payable on the policy does not exceed ¥ 2,50,000 and also does not exceed 10% of
actual capital sum assured.

Example 2:

ULIP A
Date of issue 1.4.2021
Annual premium 5.00,000
Sum assured 50,00,000
Consideration received as on 01.11.2031 on maturity 60,00,000
Note — The assessee did not receive any consideration under any other eligible ULIPs in earlier P.Y. preceding
the P.Y.2031-32.

Eligibility for exemption u/s 10(10D) - The consideration received would not be exempt u/s 10(10D) in A.Y.
2032-33 since the annual premium payable on the eligible ULIP exceeds < 2,50,000.

II. Where the assessee has received consideration, during the current P.Y., under more than one eligible
ULIPs

Circumstance Eligibility for exemption u/s 10(10D)

If the aggregate of the amount of premium | Such consideration would be eligible for exemption
payable on such eligible ULIPs does not exceed | under u/s 10(10D) [Refer Example 3 given below]
¥ 2,50,000 for any of the PYs during
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the term of such eligible ULIPs and the annual
premium < 10% of actual capital sum assured.

If the aggregate of the amount of premium | Consideration in respect of any of those eligible ULIPs
payable on such eligible ULIPs > ¥ 2,50,000 for | whose aggregate amount of premium payable does not
any of the PYs during the term of such eligible | exceed €2,50,000 for any of the PYs during their term
ULIP. would be eligible for exemption u/s 10(10D), provided
their annual premium< 10% of actual capital sum
assured. [Refer Examples 4 and 5 given below]

Example 3:
ULIP A B
Date of issue 01.04.2021 01.04.2021
Annual premium 1,00,000 1,50,000
Sum assured 10,00,000 15,00,000
Consideration received as on 01.11.2031 on maturity 12,00,000 18,00,000

Note — The assessee did not receive any consideration under any other eligible ULIPs in earlier P.Y.
preceding the P.Y.2031-32.

Eligibility for exemption u/s 10(10D) - In this case, the aggregate of the annual premium payable for ULIP “A”
and ULIP “B” does not exceed ¥ 2,50,000 during the term of these policies.

Further, annual premium payable in respect of ULIP “A” and ULIP “B” does not exceed 10% of actual capital
sum assured. Therefore, the consideration received under ULIP “A” and “B” would be exempt u/s 10(10D) in
A.Y. 2032-33.

Example 4:

ULIP A B C
Date of issue 1.4.2021 1.4.2021 1.4.2021
Annual premium 1,00,000 1,50,000 3,00,000
Sum assured 10,00,000 15,00,000 30,00,000
Consideration received as on 1.11.2031 on maturity 12,00,000 18,00,000 34,00,000
Note: The assessee did not receive any consideration under any other eligible ULIPs in earlier P.Y.
preceding the P.Y.2031-32.

Eligibility for exemption u/s 10(10D) — In this case, the aggregate of the annual premium payable for ULIP “A”,
ULIP “B” and ULIP “C” exceeds ¥ 2,50,000 during the term of these policies.
However, the consideration received under ULIPs “A” and “B” would be exempt u/s 10(10D) in A.Y. 2032-33,

since aggregate of annual premium payable for these two policies does not exceed ¥ 2,50,000 for any previous
year during the term of these two policies and also does not exceed 10% of actual capital sum assured.

Consequently, consideration received under ULIP “C” alone would not be exempt u/s 10(10D) in A.Y. 2032-33.
For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 185




© SATISH MANGAL (9350647377, For Updates, Join Telegram Channel: CA Satish Mangal DT) Taxation of ULIP

Example 5:
ULIP X A B C

Date of issue 1.4.2020 1.4.2021 1.4.2021 1.4.2021
Annual premium 2,50,000 1,00,000 1,50,000 3,00,000
Sum assured 25,00,000 | 10,00,000 | 15,00,000 | 30,00,000
Consideration received as on 01.11.2030 on maturity 30,00,000
Consideration received as on 01.11.2031 on maturity 12,00,000 | 18,00,000| 34,00,000
Note — The assessee did not receive any consideration under any other eligible ULIPs in earlier P.Y.
preceding the P.Y.2031-32.

Eligibility for exemption u/s 10(10D) - The consideration received under ULIP “X” would be exempt u/s
10(10D) in A.Y. 2031-32 since annual premium does not exceed 10% of the actual capital sum assured.
Moreover, as the policy has been issued before 1.2.2021, limit of ¥ 2,50,000 of amount of premium payable is not
applicable.

The aggregate of annual premium payable for ULIP “A”, ULIP “B” and ULIP “C” (being ULIPs issued on or
after 1.2.2021) exceeds < 2,50,000 during the term of these policies.

However, the consideration received under ULIPs “A” and “B” would be exempt u/s 10(10D) in A.Y. 2032-33,
since aggregate of annual premium payable for these two policies does not exceed ¥ 2,50,000 for any previous
year during the term of these two policies and annual premium payable in respect of these policies does not
exceed 10% of actual capital sum assured.

Consequently, consideration received under ULIP “C” alone would not be exempt u/s 10(10D) in A.Y. 2032-33.

Situation 2: Consideration has been received by the assessee under any one or more eligible ULIPs during
any P.Y. preceding the current P.Y. and it has been claimed to be exempt u/s 10(10D). Such eligible ULIPs
are referred as ‘“Earlier Exempt Eligible ULIPs (EEE ULIPs)” in this paragraph and corresponding
examples and reference to eligible ULIPs shall not include EEE ULIPs. The exemption u/s 10(10D) would
be determined as under:

. Where the assessee has received consideration, during the current P.Y., under one eligible ULIP only

Circumstance Eligibility for exemption u/s 10(10D)

= If aggregate amount of premium payable on such | Consideration under such eligible ULIP
eligible ULIP and EEE ULIPs does not exceed X 2,50,000 | would be eligible for exemption u/s
for any of the PYs during the term of such eligible ULIP | 10(10D) [Refer Example 6]
and annual premium in respect of eligible ULIP does not
exceed 10% of actual capital sum assured.

= If aggregate amount of premium payable on such | Consideration under such eligible ULIP
eligible ULIP and EEE ULIPs > X 2,50,000 for any of the | would not be eligible for exemption u/s
PYs during the term of such eligible ULIP 10(10D) [Refer Example 7]
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Example 6:

ULIP X A
Date of issue 1.4.2021 1.4.2022
Annual premium 2,00,000 50,000
Sum assured 20,00,000 5,00,000
Consideration received as on 01.11.2031 on maturity 25,00,000
Consideration received as on 01.11.2032 on maturity 6,00,000
Note — The assessee did not receive any consideration under any other eligible ULIPs in earlier P.Y.
preceding the P.Y.2032-33, except ULIP X in P.Y.2031-32.

Eligibility for exemption u/s 10(10D) — The consideration under ULIP “X” would be exempt u/s 10(10D) in
A.Y. 2032-33, since the annual premium does not exceed I 2,50,000 and also does not exceed 10% of actual
capital sum assured.

The consideration received under ULIP “A” will also be exempt u/s 10(10D) in A.Y. 2033-34 since aggregate of
the annual premium payable for ULIP “A” and ULIP “X” does not exceed ¥ 2,50,000 for the P.Ys. 2022-23 to
2031-32 and the annual premium of ULIP “A” does not exceed 10% of actual capital sum assured.

Example 7:
ULIP X A

Date of issue 1.4.2021 1.4.2022
Annual premium 2,00,000 1,00,000
Sum assured 20,00,000 10,00,000
Consideration received as on 01.11.2031 on maturity 25,00,000
Consideration received as on 01.11.2032 on maturity 12,00,000
Note — The assessee did not receive any consideration under any other eligible ULIPs in earlier P.Y.
preceding the P.Y.2032-33, except ULIP X in P.Y.2031-32.

Eligibility for exemption u/s 10(10D) — The consideration under ULIP “X” would be exempt u/s 10(10D) in
A.Y. 2032-33, since the annual premium does not exceed ¥ 2,50,000 and also does not exceed 10% of actual
capital sum assured.

The consideration received under ULIP “A” will not be exempt u/s 10(10D) in A.Y. 2033-34 since aggregate of
the annual premium payable for ULIP “A” and ULIP “X” (both ULIPs issued on or after 1.2.2021) exceeds ¥
2,50,000.

IIl. Where the assessee has received consideration, during the current P.Y., under more than one eligible
ULIP

= If aggregate of the amount of premium | Considerationreceived would be eligible  for
payable on such eligible ULIPs and EEE exemption under u/s 10(10D)
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ULIPs does not exceed ¥ 2,50,000 for any of
the PYs during the term of such eligible
ULIPs and annual premium in respect of
eligible ULIPs also does not exceed 10% of
actual capital sum assured.

= If aggregate of the amount of premium
payable on such eligible ULIPs and EEE
ULIPs > ¥ 2,50,000 for any of the PYs
during the term of such eligible ULIPs.

Consideration in respect of any of those eligible
ULIPs (whose aggregate amount of premium along
with the aggregate amount of premium of EEE
ULIPs does not exceed <2,50,000 for any of the PYs
during their term) would be eligible for exemption u/s
10(10D)[Refer Examples 8, 9 and 10 given below]

Example 8:
ULIP X A B B
Date of issue 1.4.2021 1.4.2022 1.4.2022 1.4.2022
Annual premium 2,00,000 1,00,000 1,50,000 3,00,000
Sum assured 20,00,000 10,00,000 15,00,000 | 30,00,000

Consideration received as on 01.11.2031 on maturity

25,00,000

Consideration received as on 01.11.2032 on maturity

12,00,000

18,00,000

34,00,000

the P.Y.2032-33, except ULIP X in P.Y.2031-32.

Note — The assessee did not receive any consideration under any other eligible ULIPs in earlier P.Y. preceding

Eligibility for exemption u/s 10(10D) - The consideration under ULIP “X” would be exempt u/s 10(10D) in
A.Y. 2032-33, since the annual premium does not exceed ¥ 2,50,000 and also does not exceed 10% of actual
capital sum assured.

In this case, the aggregate of the annual premium payable for ULIP “A”, ULIP “B” and ULIP “C” along with the
premium for ULIP “X” exceeds T 2,50,000 during the term of these policies. Hence, the consideration received
under ULIPs “A”, “B” and “C” will not be exempt u/s 10(10D) in A.Y. 2033-34.

Alternative treatment: If the consideration under ULIP “X” was not claimed to be exempt u/s 10(10D) in A.Y.
2032-33 by the assessee, then, the consideration received under ULIP “A” and ULIP “B” would be exempt u/s
10(10D) in A.Y.2033 -34 since the aggregate of the annual premium payable for the ULIPs “A” and “B” together
did not exceed ¥ 2,50,000 for any of the previous years during the term of these two policies.

Example 9:
ULIP X A B C
Date of issue 1.4.2021 1.4.2022 1.4.2022 1.4.2022
Annual premium 1,00,000 1,00,000 1,50,000 3,00,000
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Sum assured 10,00,000 10,00,000 15,00,000 30,00,000
Consideration received as on 1.11.2031 on maturity 12,00,000
Consideration received as on 1.11.2032 on maturity 12,00,000 18,00,000 34.,00,000

Note — The assessee did not receive any consideration under any other eligible ULIPs in any earlier P.Y.
preceding the P.Y.2032-33, except ULIP X in P.Y.2031-32.

Eligibility for exemption u/s 10(10D) - The consideration under ULIP “X” would be exempt u/s 10(10D) in
A.Y. 2032-33, since the annual premium does not exceed ¥ 2,50,000 and also does not exceed 10% of actual
capital sum assured.

In this case, the aggregate of the annual premium payable for ULIP “A”, ULIP “B” and ULIP “C” along with the
premium for ULIP “X” exceeds ¥ 2,50,000 during the term of these policies.

However, the consideration received under ULIPs “A” or “B” (any one) can be claimed as exempt u/s 10(10D) in
A.Y. 2033-34.

If the consideration received under ULIP “A” claimed to be exempt as aggregate of the annual premium payable
for ULIP “X” and “A” did not exceed ¥ 2,50,000 for any of the PYs., the consideration received under ULIP “B”
would not be exempt.

If the consideration received under ULIP “B” claimed to be exempt as aggregate of the annual premium payable
for ULIP “X” and “B” did not exceed ¥ 2,50,000 for any of the PY's., the consideration received under ULIP “A”
would not be exempt. Exemption for consideration received under ULIP “B” is preferred as it is more beneficial
to the assessee.

Alternative treatment: If the consideration under ULIP “X” was not claimed to be exempt u/s 10(10D) in A.Y.
2032-33 by the assessee, then the consideration received under ULIP “A” and ULIP “B” would be exempt u/s
10(10D) in A.Y. 2033-34 since the aggregate of the annual premium payable for the ULIPs “A” and “B” together

did not exceed ¥ 2,50,000 for any of the previous years during the term of these two policies.

It may be noted that in every case, the consideration received for ULIP “C” would not be exempt u/s 10(10D).

Example 10:

ULIP X 4 A B C
Date of issue 1.4.2021 | 1.4.2021| 1.4.2022 | 1.4.2022| 1.4.2022
Annual premium 1,00,000 | 1,00,000| 1,00,000 | 1,50,000 | 3,00,000
Sum assured 10,00,000 | 10,00,000 | 10,00,000 | 15,00,000 | 30,00,000
Consideration received on surrender as on 1.7.2025 6,00,000
Consideration received on maturity as on 1.11.2031 12,00,000
Consideration received as on 1.11.2032 on maturity 12,00,000 | 18,00,000 |34,00,000

Note — The assessee did not receive any consideration under any other eligible ULIPs in any earlier P.Y.
preceding the P.Y.2032-33, other than ULIPs “X” and “Y™.
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Eligibility for exemption u/s 10(10D) - The consideration under ULIP “X” would be exempt u/s 10(10D) in
A.Y.2026-27, since the annual premium does not exceed I 2,50,000 and also does not exceed 10% of actual
capital sum assured.

The consideration received under ULIP “Y” would be exempt u/s 10(10D) in A.Y. 2032-33, since the aggregate
of annual premium payable for ULIP “X* and “Y” does not exceed ¥ 2,50,000 and annual premium payable for
ULIP “Y” does not exceed 10% of actual capital sum assured.

The consideration received under ULIPs “A”, ULIP “B” and ULIP “C” would not be exempt u/s 10(10D) in A.Y.
2033-34, since aggregate of annual premium payable for these three policies and ULIP “X” and “Y” exceeds ¥
2,50,000.

Alternative treatment: If the consideration on surrender under ULIP “X” was not claimed to be exempt u/s
10(10D) in A.Y. 2026-27 by the assessee, then the consideration received under ULIP “Y” would be exempt and
the consideration received under ULIP “A” or ULIP “B” (any one) can be exempt u/s 10(10D) in A.Y. 2033 -34.
If the consideration received under ULIP “A” claimed to be exempt, as aggregate of the annual premium payable
for ULIP “Y” and “A” did not exceed ¥ 2,50,000 for any of the PYs., the consideration received under ULIP “B”
would not be exempt.

If the consideration received under ULIP “B” is claimed to be exempt as aggregate of the annual premium
payable for ULIP “Y” and “B” did not exceed ¥ 2,50,000 for any of the PYs., the consideration received under
ULIP “A” would not be exempt. Exemption for consideration received under ULIP “B” is preferred as it is more
beneficial to the assessee.

If the consideration on surrender of ULIP “X” and on maturity of ULIP “Y” were not claimed to be exempt under
section 10(10D) in A.Y.2026-27 and A.Y.2032-33, respectively, then consideration received under both ULIP
“A” and ULIP “B” would be exempt in A.Y.2033-34 (being ULIPs issued on or after 1.2.2021, whose aggregate
consideration does not exceed ¥ 2,50,000).

It may be noted that, in every case, consideration received under ULIP “C” would not be exempt u/s 10(10D).

Note: Some examples [Examples 6 and 7] and some alternative treatments which have been given above are
based on the discussion contained in the Circular although they do not form part of the text of the Circular.

putation of Capital Gains under section 45(1B) [Notification No. 8/2022 dated 18.01.2022]:

Section 45(1B) provides that where any person receives, at any time during any previous year, any amount, under
a ULIP issued on or after 1.2.2021, to which exemption under section 10(10D) does not apply on account of
premium payable exceeding I 2,50,000 for any of the previous years during the term of such policy, then, any
profits or gains arising from receipt of such amount by such person would be chargeable to income-tax under the
head “Capital gains” and would be deemed to be the income of the such person for the previous year in which
such amount was received.

It may be noted that where more than one ULIP is issued to a person on or after 1.2.2021 and the aggregate of
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premium payable on such ULIPs exceed % 2,50,000 for any of the previous years during the term of any such
ULIP(s), the consideration under any of those ULIPs, at the option of the assessee, whose aggregate premium
does not exceed T 2,50,000 for any of the previous years during their term, would be eligible for exemption u/s
10(10D)1. Any amount received under any other ULIP(s) issued on or after 1.2.2021 (referred to as specified
ULIPs) would be taxable u/s 45(1B). A specified ULIP has been defined as a ULIP to which exemption under
section 10(10D) does not apply on account of applicability of the fourth and fifth provisos thereof. Such specified
ULIP has been included in the definition of capital asset under section 2(14). The income from such specified
ULIPs taxable is to be calculated in such manner as may be prescribed.

Accordingly, the CBDT has, vide this notification, notified Rule 8 AD to compute capital gains on such specified
ULIPs. Where any person receives at any time during any previous year any amount under such specified ULIP,
including the amount allocated by way of bonus on such policy, then, —

Situation Capital gains arising from receipt of amount during the previous year in which

such amount is received

Where the amount | A-B
is received for the
first
such specified
ULIP during the

previous year,

A = the amount received for the first time under such specified ULIP during
time under | s, previous year, including the amount allocated by way of bonus on such
specified

policy; and

B =the aggregate of the premium paid during the term of such specified ULIP
till the date of receipt of the amount

as referred to in “A”

(i)

where the amount
is received under
such specified
ULIP during the
previous year, at
any time after the
the
amount as referred

to in (i)

receipt of

C-D

C = the amount received under such specified ULIP during the previous year,
at any time after the receipt of the amount as referred to in (i) above, including
the amount allocated by way of bonus on such policy.

Note - The amount which has already been considered for calculation of taxable

amount during the earlier previous year(s) would not be included in “C”.

D = the aggregate of the premium paid during the term of such specified ULIP
till the date of receipt of the amount as referred to in “C” as reduced by “B” i.e.,
the premium that has already been considered for calculation of taxable amount

during the earlier previous year(s).

The capital gains as computed in above table would be deemed to be the capital gains arising from the transfer of

a unit of an equity-oriented fund set up under a scheme of an insurance company comprising unit linked

insurance policies.
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(A) “FILING OF RETURN OF INCOME”

Section 139(1): Filing of Return of Income:-

139 Category of Person

(1) (i) Company / Firm In_each & every case (ir-respective of their level of

income or loss).

(ii) Individual, HUF, AOP/BOI, AJP | If gross total income (without exemption u/s 54 to 54GB)

exceeds the basic exemption limit.

() Iy wase: of i person. othes fhan If total income exceeds the basic exemption limit.

covered in clause (1) & (i1) above

(e.g. Local Authority)

(iv) A person being a resident (other | If:
than not-ordinarily resident) if | (a) - holds as a beneficial owner or otherwise any

otherwise not being liable to asset (including financial interest) outside India,
furnish return, is still required to or

furnish his return of Income or - has signing authority in any account located
loss... outside India, OR

(b) 1is a beneficiary of any asset (including financial
interest) outside India,

But, beneficiary is not required to file his return if

benefit (i.e. income) from such asset is includible in

income of person covered in clause (a) above.

Beneficial Owner is:

Individual (+) has provided consideration (directly / indirectly) for asset (+) for the immediate or future
benefit of himself or any other person.

Beneficiary is:

Individual (+) derives benefit from asset (+) consideration provided for such asset by any other person.

(v) In case of any person except company or firm, if amount / aggregate amount, during the

N, previous year, of o
—
v v v v
Current account Expense on Electricity met out any
deposits in one or his or any expense other criteria
more account with OR other person OR exceeds OR as may be
bank (including co- foreign travel < 1lakh prescribed**,
operative bank) exceeds T 2
exceeds 1 crore lakh
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Requirement of filing return of income u/s 139(1) by certain
persons, when the quantum of prescribed transactions exceed the prescribed monetary threshold:

Case Prescribed transaction(s) Prescribed Monetary
threshold
(i) | A person carrying on business His total sales, turnover or gross > &60 lakhs during the
receipts in the business relevant P.Y.

(ii) | A person carrying on profession | His total gross receipts in profession | > ¥10 lakhs during the
relevant P.Y.

(iii) | (a) A resident individual who is | The aggregate of TDS and TCS in > 50,000 during the

aged > 60 years at any time his case relevant P.Y.
during the relevant P.Y.

(b) Any other person The aggregate of TDS and TCS in > ¥25,000 during the
his case relevant P.Y.
(iv) | A person having savings bank The deposit in one or more savings | > ¥50 lakhs during the
account bank account of the person, in relevant P.Y.
aggregate
Due date for furnishing of Return of Income:-

(i) Person who is required to furnish report u/s 92E
[including the partners of the firm or the spouse of such partner (if the | : 30" November
provisions of section SA applies to such spouse), if such firm is required
to furnish a report referred to in section 92E]

(i1) In case of an assessee [other than an assessee referred to in clause (i) above]
— Company
— Non-corporate person having requirement of audit : 31" October
— Partner of a firm having requirement of audit (or the spouse of such
partner if the provisions of section SA applies to such spouse)

(iii) In any other case : 31% July.
Section 234F: Fees for default in filing of return of income :- AS AMENDED BY F. A. 2021
If any Berson
v v
Who is required to furnish the return And Not furnished within the due date u/s 139(1)
N —
—

\Liable to pay a FEE of ¥ 5000/-.

But, if total income is upto ¥ 5 lacs, then fee shall not exceed ¥ 1,000/-.
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Section 272A(2):

In case of person who is required to And Not furnished return on or before
furnish return u/s 139(4A) or 139(4C), due date ....
Sl —

—

Then, in addition to fee u/s 234F, will be liable to pay penalty @ 500/- per day for the period during which

default continues. As Amended By F. A. 202

Exams oriented approach for the Provisions of section 139(3) to 139(4C):-

[EE Category of Person Criteria which makes mandatory filing of return

3 Any person in case of loss under the | MAY furnish return in respect of such loss,

head profits and gains of business or | FTHIYY B T LR Unless the loss return is
profession or Capital Gains, claims such | filed within the due date, such loss (i.e. wu/s

loss should be carried forward u/s 72, | 72/73/73A/74/ 74A) can not be carried forward).

73, 73A, 74, or 74A. [See EXPLANATORY REMARKS also as given on next page.)

(4A) | Charitable or religious trust or | If total income without allowing the exemption u/s 11
institution and 12 exceeds the basic exemption limit.

(4B) | Political Party If total income without allowing exemption u/s 13A
exceeds the basic exemption limil.

(4C) | Exempted association or institution | If total income without allowing exemption u/s 10
u/s 10 (like, Educational / Medical | exceeds the basic exemption limit.
institution, Mutual fund, Tea Board, etc.)

(1) If loss return has not been furnished upto due date, then, losses u/s 72 / 73 / 73A / 74 / 74A can’t be
carried forward [even if assessee has furnished his loss return in pursuance of notice u/s 142(1)].

(2) Loss from house property, unabsorbed depreciation (i.e. cases not covered u/s 80) can be carried

forward even if he has filed his return belatedly/not filed return of such year.

Belated return [Section 139(4)] Revised return [Section 139(5)]

If a person fails to furnish return within | If a person who has furnished his return, whether within
time allowed u/s 139(1), may furnish the same | due date or belatedly, discovers any omission or wrong
belatedly, but within the following time | statement there in, may furnish his revised return, but

limit..... with in the following time limit ....

Before 3 months prior to the end of the relevant assessment year or before completion of assessment,
whichever is earlier

Revised return not only replaces the original return but it replaces from the date
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on which original return was filed. Meaning there by, if assessee has furnished his original return within the

due date and files revised return claiming loss / loss at increased amount, such loss can be carried forward.
[Dhampur Sugar Mills Limited (All.- HC)]

Section 140: Who shall verify the return:- As amended by F. A., 2020
In case of Individual By himself

» If mentally incapacitated » By Legal guardian.

» If absent from India, or for any other reason unable to sign » By person authorised by him.

In case of HUF By Karta

» If Karta is mentally incapacitated or absent from India » By any other adult member of the family.
In case of Firm Managing Partner

» If there is no managing partner or if he is unable to sign » By any partner of the firm not minor.

In case of LLP By the designated partner

» If there is no designated partner or if he is unable to sign » By any partner thereof or any other person,

as may be prescribed for this purpose.

In case of Company By the managing director
» If there is no MD or if he is unable to sign » By any other director or any other person,
Where the company is being wound up as may be prescribed for this purpose.

» If an application for corporate insolvency process has been » By the liquidator of the company.

admitted by the Adjucating Authority under LB.C. 2016: » By the insolvency professional appointed
by such Adjucating Authority

In case of a political party By the Chief Executive Officer of the party
In case of AOP or BOI By any member there of
In case of any other person By person competent to act on his behalf

Section 140A: Se/f Assessment:-

Where a return is being furnished by the assessee voluntarily or in pursuance of notice of the AO

v
Then, he shall pay the following before filing such return.....
v v v
Tax on returned income v Interest Fee
(-) TDS/TCS/Advance tax 24 payable u/s payable
(-) MAT/ AMT credit or Relief u/s 89, 90, 90A, or 91 : v (+)| 234A,234B, |[(4) u/s
(-) Deferred tax on perquisite arising from ESOPs _~/ 234C 234F
Amount of tax - required to pay : _ -
= " ==
\E, paid amount < aforesaid payable ammillt/

then
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v

Sequence for adjustment:
m Fee u/s 234F; m Interest u/s 234A, 234B, and 234C; m Balance against tax.

= In respect of such shortfall, assessee shall be treated as assessee in default (also in a case where he has

paid nothing against the aforesaid payable amount).

(B) “PROCEDURE FOR ASSESSMENT”

Section 142: /nquiry before assessment.-

» Applicability Person who has filed his ROI| o Person in whose case due
date u/s 139(1) has expired.

» AO may issue notice for-.... — (i) To file return within the time

specified in the notice

For clause (i), (ii) To furnish accounts (not older than three years prior to the relevant

i 3 revious vear), documents, various other information and
Prescribed authority may P year) ?

alshservaiiots statement of assets & liabilities.

v" To require the statement of assets & liabilities not included in

accounts, approval of Joint Commissioner is needed.

» To obtain full information about income / loss of assessee, AO may make necessary inquiry.

» Special Audit [sub-section (2A) To (2D)]:

Requirement: If proceedings are pending before the AO and in the interest of revenue, he feels

necessary to get the accounts audited.

Grounds on which special audit may be directed to the assessee:
< Nature and complexity in the accounts

volume of the accounts;

g

doubts about the correctness of accounts;

Y

multiplicity of transactions in the accounts; or

specialized nature of business activity of assessee

Other relevant pciints of Special Audit

Prior to iisue of direction... i Au:i ¢ i Audtt will i If accoznts i Audit relfort shall be
v . : v : expense will : be done by : are already : furnished within time
PP ior | bedetermined | theCA. | audted | TBneE B T
being heard i ppOf |y (?CIT/ CI,T | no;n H:;tEd | Still AOmay | originalligalliwed "
(to assessee) : CCIT/CIT : & will be paid : CCI)';‘/ (?IT : issue : extended) shall not exceed
! by the CG. ! - direction !

180 days.
» If the AO wants to use the result of inquiry as held u/s 142(2) or audit report u/s 142(2A) in an assessment,

an opportunity shall be given to the assessee (except in case of best judgment assessment).
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Nature of default Consequences

Failure to comply with a notice u/s 142 (1) or | Penalty w/s 272A(1): ¥ 10,000
Failure to comply with a direction u/s 142(2A) Prosecution u/s 276D: Any period up to one year (with fine)

Section 142A: Estimate by Valuation Officer in certain cases:-

AO For the purpose of assessment / re-assessment, MAY refer

» V.0.

JYaluation of an asset / investment / property ,
+ y

Whether he is satisfied
Jfrom accounts or not.
Then, Vvaluation officer...

v

If assessee does not co-operate

v

Shall estimate value after

v

Time limit for sending his report:

[ [
| |
| [
| [
considering all evidence : or comply with his direction : End of the month in which reference
| [
and was made by the AO
| [
| Y [
| [
| [
| [
|

give opportunity of being | V.0. will determine the value (+)
heard to the assessee. as per best of his judgment. 6 Months.

|
= AO may consider such report for assessment / re-assessment after giving an opportunity to the assessee.

Section 143(1): Assessment On the Basis of Return.:-

- Ifreturn u/s 139, or in response to a notice issued u/s 142(1) has been made,
- Total income shall be computed after making the following adjustments (only):

v
Y| v . N Y
Arithmetical | Apparent incorrect claim | Disallowance of loss |  Disallowance of | Disallowance of
Error : like, claim in excess of : claimed if return of :expense or increase in :deduction w's 10AA 80IA
: statutory limit of section : year of loss was filed | income as shown in : to 80RRB, if claimed in
: 80C, etc. : belatedly : Audit Report but not : belated return
e | ' ' considered in ROI ' -
V
v v
Before an adjustment, » Tax, interest and fee u/s 234F shall be computed on aforesaid
/" An intimation of such adjustment shall adjusted total income.
be given. » If, after giving credit of prepaid taxes, relief u/s 89, 90. 90A or
7 Response received from assessee shall 91, interest & fee, any amount is payable / refundable to the
be considered before making any assessee — then, an intimation* shall be sent.
adjustment. » In case of loss return, if loss is adjusted then also intimation®
/" If no response received within 30 days shall be sent (even if no amount is payable or refundable).
from date of issue of such intimation — » In_any other case, acknowledgement shall be deemed as
such adjustment shall be made. intimation.
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*Time limit for sending the intimation (not for service of such intimation):
End of the year in which the return was filed (+) Nine Months.

= Section 143(1) is not an assessment; Intimation u/s 143(1) is not an assessment order. Hence, a revised
return can be filed even after the receipt of intimation u/s 143(1), if time is otherwise available u/s 139(5).
[Asstt. CIT v/s Rajesh Jhaveri Stock Brokers (P) Ltd.(SC)]

Section 241A: Withholding of refund in certain cases:-

If refund is AND Notice u/s 143(2) has AND AO is of the opinion that grant of refund
due u/s 143(1) been issued is likely to adversely affect the revenue
N —
v
After recording the reasons i i inci issi issi
i g & With prior approval of principal commissioner or commlssglir/

T\/

The assessing officer may withhold the refund upto the date of completion of such scrutiny assessment.

Section 143(2): Requirements for scrutiny assessment:-

= Assessee has furnished his return u/s 139, or in response to a notice issued u/s 142(1).
= Assessing officer or the prescribed authority consider necessary to ensure about the correctness of

the particulars of the return.
= In this regard, assessing officer or the prescribed authority shall serve a notice within é6—+enths 3

months from the end of the financial year in which the return is furnished.

Section 292BB: Deemed validity of Notice served. -

- Where an assessee has -

» appeared in any proceeding related to an assessment or reassessment, or

» co operated in any inquiry related to an assessment or reassessment,

- It shall be deemed that any notice under any provision of this Act has been duly served upon him in
time in accordance with the relevant provision of the Act. Further, such assessee shall be precluded
from taking any objection in any proceeding or inquiry under this Act that the notice was,

v not served upon him,; or
v not served upon him in time ; or

v served upon him in an improper manner.

» Non -applicability:- The above provisions of section 292BB shall not apply where the assessee has
raised such objection before the completion of such assessment or reassessment.

CIT v/s Laxman Das Khandelwal (2019) (Supreme Court):
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: “NOT”
]
= 1
I
1

Notice u/s 143(2) : ISSUED

y

1
1
1
1 “| Assessee
[
1

*Participated in Proceedings

Asstt. was completed u/s 143(3)
S— _
g

Is it valid ?
Supreme Court’s Observations: The Supreme Court observed that the law on the point as regards
applicability of the requirement of issue of notice under section 143(2) is quite clear. According to section

292BB, if the assessee had participated in the proceedings, by way of legal fiction, notice issued would be
deemed to be valid even if there be infractions as detailed in the said section. The scope of the provision is
to make service of notice having certain infirmities to be proper and valid if there was requisite participation
on the part of the assessee. It is, however, to be noted that the section does not save complete absence of
issue of notice. For section 292BB to apply, the notice must have emanated from the Department. It is
only the infirmities in the manner of service of notice that the section seeks to cure. The section is not
intended to cure complete absence of notice itself.

Supreme Court’s Decision: The Supreme Court, accordingly, held that non-issuance of notice u/s 143(2) is
not a curable defect u/s 292BB inspite of participation by the assessee in assessment proceedings.

Section 143(3): Order for scrutiny assessment:-

Assessing officer shall, after considering all the relevant things, complete such assessment and will

determine payable sum or refund, if any, upon the assessee, on the basis of such assessment.

» During the assessment proceedings, the assessee can put forth claim for deduction etc. which were not

claimed in the ROI (but only by way of filing of revised return). The AO is duty bound to entertain
such claims. [GOETZE (INDIA) LTD. v/s CIT (SO)]

First Proviso To Section 143(3):-

For assessee, who has furnished its return u/s 139(4C) [i.e., Scientific research association, News
agency, association or institution referred to in section 10(23A) / 10(23B) / $8R236)], if the AO wants to
complete assessment without exemption u/s 10, then, it is possible only on the fulfillment of the following
two conditions:

(a) The AO has intimated the violation of conditions of section 10 (on the part of the assessee) to
the Central Government or the prescribed authority; and

(b) The notification issued or approval granted to such a body has been rescinded or withdrawn.
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Second Proviso To Section 143(3):-

— where the Assessing Officer is satisfied that

— any fund or institution referred to in section 10(23C)(iv)/(v)/(vi)/(via), or any trust or institution referred
to in section 11,
— has committed any specified violation as defined in Explanation 2 to the fifteenth proviso to clause
(23C) of section 10 or the Explanation to sub-section (4) of section 12AB, as the case may be,
—  he shall—
(a) send a reference to the Principal Commissioner or Commissioner to withdraw the approval
or registration, as the case may be; and
(b) no order making an assessment of the total income or loss of such fund or institution or trust
shall be made by him without giving effect to the order passed by the Principal commissioner
or Commissioner [either for cancellation of approval / registration or refusing to cancel the
approval / registration u/s 10(23C) or u/s 12AB(4)(ii)/(iii)].

Third Proviso To Section 143(3):-
For university, college or other institution as referred to in section 35(1)(ii) or (iii), If AO is satisfied

that activities are not being carried out as per conditions with which such body has been approved, then, he

may, after giving an opportunity to the assessee, recommend to the CG to withdraw the approval.

Section 144: Best Judgment Assessment or Ex-Parte Assessment.-

Grounds for best judgment assessment:

< Failure to furnish a return u/s 139(1) and has not furnished the return u/s 139(4), or an updated
return u/s 139(8A), or

= Failure to comply with a notice issued u/s 142(1), or

= Failure to comply with a direction of audit u/s 142(2A), or

= Failure to comply with a notice issued u/s 143(2).

NEW SCHEME of INCOME ESCAPING ASSESSMENT / REASSESSMENT (u/s 147 to 151A)

and ASSESSMENT (u/s 153A to 153D) IN CASE OF SEARCH initiated u/s 132 or
REQUISITION u/s 132A, on or after 1% April, 2021:

Section 147: Assessment /Reassessment/ Recomputation of loss or allowance:-

- If any income chargeable to tax, in the case of an assessee,

- has escaped assessment for any assessment year,

- the Assessing Officer may, subject to the provisions of sections 148 to 153,

— assess or reassess such income or recompute the loss or the depreciation allowance or any other

allowance or deduction for such assessment year (i.e. relevant assessment year).

Explanation:
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For the purpose of assessment or reassessment or recomputation under this section,
the Assessing Officer may assess or reassess the income
in respect of any issue, which has escaped assessment, and

such issue comes to his notice subsequently in the course of the proceedings under this section,

irrespective of the fact that the provisions of section 148A have not been complied with.

Before making the assessment, reassessment or recomputation under section 147, and
subject to the provisions of section 148A,

the Assessing Officer shall serve on the assessee a notice, along with a copy of the order passed, if

required, under section 148A(d),

requiring him to furnish within such period, as may be specified in such notice,

a return of his income or the income of any other person in respect of which he is assessable under
this Act during the previous year corresponding to the relevant assessment year,

in the prescribed form and verified in the prescribed manner and setting forth such other particulars as
may be prescribed; and the provisions of this Act shall, so far as may be, apply accordingly as if such
return were a return required to be furnished under section 139:

Provided that no notice under this section shall be issued

unless there is information with the Assessing Officer which suggests that
the income chargeable to tax has escaped assessment in the case of the assessee for the relevant
assessment year and

the Assessing Officer has obtained prior approval of the specified authority to issue such notice.

Provided further that no such approval shall be required where the Assessing Officer, with the prior
approval of the specified authority, has passed an order u/s 148A(d) to the effect that it is a fit case to

issue a notice under this section. As inserted by F. A., 2022

m The effect of this proviso is that once approval is already taken by the AO before passing an
order u/s 148A(d), no further approval is required for issuing notice u/s 148.

®

(ii)

Explanation 1: As amended by F. A., 202

For the purposes of this section and section 148A,
the information with the Assessing Officer which suggests that the income chargeable to tax has

escaped assessment means,—

any information flagged in the case of the assessee for the relevant assessment year in accordance

with the risk management strategy formulated by the Board from time to time;

; T 3 s
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(ii) any audit objection to the effect that the assessment in case of the assessee for the relevant assessment
vear has not been made in accordance with the provisions of this Act,; or

(iii) any information received under an agreement referred to in section 90/90A of the Act (i.e. DTAA); or

(iv) any information made available to the Assessing Officer under the scheme notified u/s 135A; or

(v) any information which requires action in consequence of the order of a Tribunal or a Court.

Analysis of amendments as made by F.A, 2022:

(1) The word 'flagged' is omitted as it was found to be superfluous by the legislature. Accordingly, even
if information is not flagged, the same shall be considered as information with the AO, which suggests
that income has escaped assessment, provided the same is:

— 1in the case of the assessee;
— for the relevant assessment year;

— 1n accordance with the risk management strategy formulated by CBDT.

(2) Earlier final C&AG objection was to be treated as information for the AO to acquire jurisdiction under
section 148. Now, as per amended clause (ii), audit objection, whether by C&AG or internal audit,
will become information enabling the AO to acquire jurisdiction.

(3) Effect of the three new clauses [(iii), (1v) and (v)] as added to Explanation 1 to Section 148 to expand
the scope of eligible information to initiate proceedings under Section 148/148A:

(i) The AO may receive information from countries with which India has arrangements for the exchange
of information for the prevention of tax evasion and for the avoidance of double taxation provided u/s
90/90A, Such information, if suggests escapement of income, will also enable the Assessing Olfficer to
assume jurisdiction under Section 148.

(ii) AO may also receive information u/s 135A which provides that Central Govt. may make a scheme
to collect information (as provided u/s 133/133B, etc.) in a faceless manner without the interface of
the assessee and income tax authority. Such information so received will also be information under

Explanation 1 to section 148 if it suggests that income has escaped assessment.

(iii) Order of Tribunal or a Court will also be a source of information if such order requires action in the
case of that assessee or other assessee. The expression Tribunal or Court are wide in scope as it will
cover not only Income Tax Appellate Tribunal but also any other Tribunal constituted under other law.

Explanation 2:

For the purposes of this section, where,—

(i) a search is initiated under section 132 or books of account, other documents or any assets are
requisitioned under section 132A, on or after 1st April, 2021, in the case of the assessee; or

(ii) a survey is conducted under section 133A, other than u/s 133A(2A) [i.e. TDS/TCS Survey] or—ts
' ' i ‘fi of that section, on or after 1st April,

2021, in the case of the assessee; or As amended by F. A., 202
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(iii) the Assessing Officer is satisfied, with the prior approval of the Principal Commissioner or
Commissioner, that any money, bullion, jewellery or other valuable article or thing, seized or
requisitioned under section 132 or section 132A in case of any other person on or after 1st April,

2021, belongs to the assessee; or

(iv) the Assessing Officer is satisfied, with the prior approval of Principal Commissioner or
Commissioner, that any books of account or documents, seized or requisitioned under section 132
or section 132A in _case of any other person on or after 1st April, 2021, pertains or pertain to, or

any information contained therein, relate to, the assessee,

the Assessing Officer shall be deemed to have information which suggests that

the income chargeable to tax has escaped assessment in the case of the assessee

inwhich As amended by F. A., 2022

the search is initiated or books of account, other documents or any assets are requisitioned or survey is

conducted in the case of the assessee or money, bullion, jewellery or other valuable article or thing or
books of account or documents are seized or requisitioned in case of any other person.

Analysis of amendments as made by F.A, 2022:

» The aforesaid amendment of omission of reference "three assessment years immediately preceding the
assessment year relevant to the previous year in which" resulting in widening the scope of reassessment
and has far-reaching consequences.

» Earlier the scope of deemed information as a result of search/survey was confined to only 3 assessment
vears immediately preceding the assessment year relevant to the previous year in which search is initiated,
etc. Now the concept of deemed information applies to all 10 assessment years as a result of the

search/survey.

» But, it is to be noted that although the scope u/s 148 is widened on account of the amendment in

Explanation 2, the pre-requisite condition u/s 149(1)(b) of the AO possessing books or other evidence
revealing escapement of income chargeable to tax represented in the form of (i) asset, (ii) expenditure
in respect of transaction, event or occasion, (iii) an entry in books of account is still to be satisfied.

SELEN N Specified authority means the specified authority referred to in section 151.

Section 148A: Conducting inquiry, providing opportunity before issue of notice u/s 148:-

Before issuing any notice under section 148,—

(a) The Assessing Officer shall conduct any enquiry, if required, with the prior approval of specified
authority, with respect to the information which suggests that the income chargeable to tax has
escaped assessment.

(b) The Assessing Officer shall provide an opportunity of being heard to the assessee,

o

— by serving upon him a notice to show cause
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(c)

(d)

— within such time, as may be specified in the notice,

— being not less than seven days and but not exceeding thirty days from the date on which such

notice is issued, or such time, as may be extended by him on the basis of an application in this behalf,

— as to why a notice under section 148 should not be issued on the basis of information which suggests

that income chargeable to tax has escaped assessment in his case for the relevant assessment year.

» The notice shall also include results of enquiry conducted, if any, as per clause (a).

The Assessing Officer shall consider the reply of assessee furnished, if any, in response to the show-
cause notice referred to in clause (b);

The Assessing Officer shall decide,

on the basis of material available on record including reply of the assessee,

whether or not it is a fit case to issue a notice under section 148,

by passing an order,

with the prior approval of specified authority,

within one month from the end of the month in which such reply is received from the assessee, or

where no such reply is furnished,

within one month from the end of the month in which time or extended time allowed to furnish a
reply as per clause (b) expires.

Provided that the provisions of this section shall not apply in a case where,—

(a)

(b)

(d)

a search is initiated u/s 132 or books of account, other documents or any assets are requisitioned
u/s 132A in the case of the assessee on or after 1% April, 2021; or

the Assessing Officer is satisfied,
with the prior approval of the Principal Commissioner or Commissioner that

any money, bullion, jewellery or other valuable article or thing, seized in a search u/s 132 or
requisitioned u/s 132A, in the case of any other person on or after 1** April, 2021;

belongs to the assessee; or
the Assessing Officer is satisfied,
with the prior approval of the Principal Commissioner or Commissioner that

any books of account or documents, seized in a search u/s 132 or requisitioned u/s 132A, in case of
any other person on or after 1st April, 2021,

pertains or pertain to, or any information contained therein, relate to, the assessee.

the Assessing Officer has received any information under the scheme notified u/s 135A pertaining
to income chargeable to tax escaping assessment for any assessment year in the case of the assessee.

As inserted by F.A. 2022

Explanatory Note:

» The effect of this amendment is that the procedure prescribed u/s 148A will also not be followed in cases

where information has been received under a notified scheme framed u/s 135A pertaining to income

chargeable to tax that has escaped assessment. However, the approval of the specified authority will be
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required before issuing notice u/s 148 in all those cases where the procedure u/s 148A is not required to
be followed.

» It is respecttully submitted that provisions of section 135A are not in context to sharing of information, but
only meant for the purpose of information collection.

Explanation:

For the purposes of this section, specified authority means the specified authority referred to in section 151.

Insertion of section 148B: Prior approval for assessment/re-assessment in certain cases:.-

— No order of assessment or re-assessment or recomputation under this Act shall be passed by an

Assessing Officer below the rank of Joint Commissioner,
— in respect of an assessment year to which clause (i)/(ii)/(iii)/(iv) of Explanation 2 to section 148 apply
(i.e. cases of deemed information)

— except with the prior approval of the Additional Commissioner or Additional Director or Joint

Commissioner or Joint Director.

Section 149(1): Time Limit for ISSUE of a Notice u/s 148:-

Income Escaped.... Time Limit

(a) | Any amount of escaped income With in 3 years from the end
of Relevant Assessment Year.

(b) | — if Assessing Officer has in his possession books of accounts or | With in 10 years from the end
other documents or evidence which reveal that of Relevant Assessment Year.
— the income chargeable to tax, represented in the form of
(i) an asset,
(ii) expenditure in respect of a transaction or in relation to an
event or occasion; or
(iii) an entry or entries in the books of account,

— which has escaped assessment amounts to or is likely to amount to

%50 Lakh or more forthat-year

For this purposes, "asset" shall include immovable property, being land or building or both, shares

and securities, loans and advances, deposits in bank account.

— Notwithstanding anything contained in sub-section (1), As inserted by F. A., 2022,
— where the income chargeable to tax represented in the form of an asset or expenditure in

relation to an event or occasion of ¥50 Lakh or more, has escaped the assessment and

— the investment in such asset or expenditure in relation to such event or occasion has
been made or incurred, in more than one previous years relevant to the assessment
years within the period referred to in clause (b) of sub-section (1) i.e. 10 years,

— a notice u/s 148 shall be issued for every such assessment year for assessment, reassessment

or recomputation, as the case may be.
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Explanatory Remarks:

» It is now no longer necessary that escaped income of <50 lakh should be only in 1 year. It is only to

be seen that the aggregate of such escaped income is ¥50 lakh or more, and in such a situation,
notice under Section 148 can be issued for all such years.

» The terms 'asset' and 'expenditure’ are separated by 'or', which indicates that the income escaping
assessment can be represented either by asset or expenditure or both. Thus, the threshold of ¥ 50
lakhs towards the income escaping assessment can be represented either by an asset or
expenditure or by all assets and expenditure in aggregate.

» For example, in Year 1, escaped income of <25 lakhs is represented by an asset. In Year 2, escaped
income of < 20 lakhs is represented by expenditure. In Year 3, the escaped income of < 15 lakhs is
represented by an asset. The AO can reopen the assessment under this sub-section for all three
years. Further, if expenditure incurred by the assessee in Year 1 is on event 1 (say ¥ 25 lakhs), in
Year 2 it is on event 2 (say ¥ 20 lakhs), and in Year 3 it is on event 3 (say < 15 lakhs), the AO will get
Jurisdiction to reopen the assessment for all the three years.

» When compared to section 149(1)(b) it is observed that section 149(1A) does not cover "an entry
or entries in the books of account' within its ambit.

First proviso to section 149(1): As amended by F. A., 202

No notice under section 148 shall be issued at any time in a case

for the assessment year 2020-21 (or for earlier assessment year),

if such notice could not have been issued at that time

on account of being beyond the time limit prescribed under old provisions of section 149 or section

153A or 153C, as they stood immediately before the commencement of the Finance Act, 2021.

Old Time limit as was prescribed before the commencement of the Finance Act, 2021:

Income Escaped.... Time Limit
(1) | Any amount of escaped income With in 4 years from the end of Relevant
Assessment Year
(i) |If amount of escaped income is one lac or more With in 6 years from the end of Relevant
Assessment Year

In case of search/requisition, normally, six assessment years immediately preceding the assessment year

relevant to the previous year in which such search is conducted or requisition is made.

Remaining part of amended section 149:

— For the purposes of computing the time limit for issue of notice u/s 148,

— the time/extended time allowed to the assessee in providing opportunity of being heard w/s 148A(b) or
— the period during which the proceeding under section 148A is stayed by an order of any court,

— shall be excluded (i.e. added).

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 206




© SATISH MANGAL (9350647377, Join our Telegram Channel: CA Satish Mangal (DT) Assessment Procedure

» Where after excluding the aforesaid period, time left to the Assessing Officer for passing an order u/s

148A(d) [i.e. about fitness of a case for issue of notice u/s 148], is less than seven days, such remaining
period shall be extended to seven days and time limit under this section shall be deemed to be extended
accordingly.

Provision illustrated:

The assessing officer issues a show cause notice u/s 148A(b) on 22" February, 2022 to SMC Ltd.
as to why a notice u/s 148 should not be issued on the basis of his information which suggest that I45

lakh chargeable to tax has escaped assessment for the assessment year 2018-19. SMC Ltd. has to reply
with in 10 days as specified in show cause notice, no extension has been given. After considering the
reply of SMC Ltd., the assessing officer passes as order with the approval of specified authority
indicating that it is a fit case to issue u/s 148 i.e. for income escaped assessment. After recording his
finding, the assessing officer issue a notice on 5™ April, 2022 u/s 148 for income escaped assessment in
the given case. SMC Ltd. wants to know whether notice u/s 148 is issued by the Assessing officer is
within prescribed time limit of section 149(1), or not?

Since in the given case, the amount of escaped income as per information of Assessing officer, is less

that I50 lakh, notice u/s 148 can’t be issued after the expiry of three years from the end of the relevant
assessment year i.e. time limit as prescribed u/s 149(1)(a), which is expired on 31* March, 2022.

However, time allowed to assessee in providing an opportunity of being heard u/s 148A shall be
excluded viz. 10 days time as given for this purpose to the assessee. Consequently, the time limit which was
expiring on 31° March, 2022 shall be extended to 108 April, 2022 (i.e. 31% March 2022 + 10 days).

In view of the above, notice as 1ssued on S April, 2022 is with in the prescribed time limit of section
149 and hence, valid in law.

Section 151: Sanctions for issue of Notice:-

If notice is being issued . .. Specified authority for sanction of issue of notice

(1) | With in 3 years from the end of | Principal Commissioner or Principal Director or Commissioner
Relevant Assessment Year or Director.

(2) |After 3 years (but within 10 | Principal Chief Commissioner or Principal Director General or
years) from the end of Relevant | where_there is no Principal Chief Commissioner _or Principal

Assessment Year Director General, Chief Commissioner or Director General.

Section 150: Cases where no time limit for issue of notice:-

— Notwithstanding anything contained in section 149,
— notice u/s 148 may be issued at any time
- for the purpose of making of an assessment or re-assessment

— in consequence of or in order to give effect to any finding or direction

— contained in an order of any authority as passed under any appeal / revision or the order of any Court
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under any other law.
But, such assessment / re-assessment shall be completed with is 12 months from the end of the month in

which order of appellate authority is received by CIT or order is passed by CIT, as the case may be.

Section 153: Time limit for completion of assessment or reassessment:-

[m For assessment u/s @ For assessment or @ For fresh assessment/fresh order u/s
143(3) or 144 reassessment u/s 147 92CA (if directed by the ITAT / CIT)
9 months from the end of 12 months from the end of 12 months from the end of the year in which
the relevant assessment year of service of notice u/s | order is passed by the CIT or order of ITAT is
year 148 received by CIT, as the case maybe.

(+) 12 Months, If reference to TPO (for determination of ALP) was made during the proceedings. @

give Appeal / Revision effect: Section 153(5
3 Months {rom the end of — Order of Appellate authority is received by the CIT,
month in which ........ or
% — Order is passed by the CIT. [In case of revision effect]
\] v
CIT may extend by 6 If the order of higher authority requires verification of any

months on request of the i issue before giving of appeal / revision effect....

TPO i / : -
AO0ILEQ in.a genuine case In such a case, Time limit will be 12 months [as given u/s 153(3)]

m If TPO has modified his order: Time limit for Assessing officer to pass his modification order:-
Two months from the end of the month of receipt of order of TPO.

Explanation 1 to section 153:-

Following periods shall be added in computing time limit for completion of assessment/re-assessment:

(i) The period during which the assessment proceedings is stayed by an order of any Court.

(ii)) Time taken in entertaining the request of the assessee by the new AO under proviso to section 129.

(iii)) Time taken in receipt of order of withdrawn of notification / approval, before passing assessment

order u/s 143(3) without exemption u/s 10 for association/ institution covered u/s 139(4C).
(iv) Time allowed to assessee for submission of audit report u/s 142(2A).
(v) Time taken in receipt of report from valuation officer u/s 142A.
(vi) Time taken in receipt of information from foreign tax authority under DTAA or 1 year, whichever is less.

(vil)) Time not exceeding 180 days commencing from initiation of search/requisition ending with the
date of handing over of the books/ documents, etc.
(viii) Time taken in passing an order by PCIT/CIT on reference under the second proviso to section 143(3)

i.e. on any specified violation on part of assessee as referred to in section 11/10(23C)(iv)/(v)/(v1)/(via)

Proviso: if after addition of aforesaid period, time left is less than 60 days, it will be extended to 60 days.
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Section 154: Rectification of mistakes:-

v . v v . v ! v
Rectification of only : Rectification can | Rectification of an i Rectification or : Rectification
mistake apparent i be done by an —  Order or  refusal will be ' is possible
from record i.e. ! LT. Authority | — Intimationof ! done by passing | Suo-motu or
prima-facie mistake E as referred to in income-tax | an order under i on
like: i section 116 like return or TDS / i this section +  application
v" Calculation + — AO TCSreturnis : (That may be ' of assessee.

mistake '+ — CIT(A) possible under |  challenged :
¥ Mistake arises : — CIT, etc. this section. through appeal |

: i ' ' - ' v

zrri?n;er:g:g i:: - i v : (l)r I'eVlSIOI‘li. If result (?f rectification is+
v Later Supreme i Rectification is not only of original order § Prejudicial to i Now rohd

Court Judgment, i - but of rectified order is also possiblf./ E assessee i

etc. E ¢ - E Opportunity of being i Will be granted.
is possible under this : Hind wire Industries Ltd. (SC) ! heard will be given i
section. Jime limit for rectification , ! '

R
v v
@Lrectification of an order For filing of rectification appIicaliL)n/

s

4 years from the end of the financial year in which order sought to be amended was passed.

But
v

Time limit for order under this section on assessee’s application is:

6 months from the end of month of application (subject to the overall time limit of 4 years as above).

Section 139B: New scheme to facilitate submission of returns through TRPs:-

= This scheme is not applicable for a company or a person to whom ‘tax audit’ is required.

» Tax Return Preparer may be an individual other than the following —

— any officer of a scheduled bank in which the assessee maintains current account / has regular dealings;
— a legal practitioner / a chartered accountant.

Section 139AA: Quoting of Aadhaar number:-

OBLIGATIONS:

(1) Every person who is eligible to obtain Aadhaar number, in every application for PAN or ROI, as filed
on or after 1/7/2017, shall quote Aadhaar number (if not allotted, then, Enrollment ID of Aadhaar
application form shall be quoted).

(2) If PAN has been allotted before 1/7/2017 (i.e. before obtaining Aadhaar number), then, such person
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shall intimate his Aadhaar number to the prescribed authority upto a notified date.

If a person fails to intimate the Aadhaar number, the PAN allotted to him shall be made inoperative

after such notified date in such manner as may be prescribed.

Non- Applicability of this section i.e. Quoting of Aadhaar number shall not be mandatory for -
"Person who is .......

Residing in Assam, Non-resident Super senior citizen
J&K, and Meghalaya.

v

|
|
| . o
| Non-Indian citizen
[

Section 234H: Fees for default relating to intimation of Aadhaar number:- Asinserted byF. A. 2021

— Without prejudice to the provisions of this Act,

— where a person is required to intimate his Aadhaar number under section 139AA(2) and

— such person fails to do so on or before such date, as may be prescribed (i.e. 31st March, 2022),
— he shall be liable to pay such fee, as may be prescribed, not exceeding one thousand rupees,

— at the time of making intimation under section 139AA(2) after the said date.

Notification No. 17/ 2022 dated 23.03.2022: Fee for subsequent intimation of Aadhaar:

CBDT, vide this notification inserted Rule 114(5A), to provide that if such person fails to do so by the date
notified in section 139AA(2) i.e., 31st March, 2022, then, at the time of subsequent intimation of his Aadhaar

number to the prescribed authority, such person would be liable to pay, by way of fee, an amount equal to,-

(a) T 500, in a case where such intimation is made within three months from the date referred in section
139AA(2) i.e., by 30.06.2022; and

(b) ¥ 1,000, in all other cases.

Clarification with respect to relaxation of provisions of Rule 114AAA prescribing the manner of

making PAN inoperative:

Section 139AA(2) makes it mandatory for every person who has been allotted a PAN as on 1 st July, 2017 to
intimate his Aadhaar Number so that the Aadhaar and PAN can be linked. This is required to be done on or

before a notified date, failing which the PAN would become inoperative.

Accordingly, in case of failure to intimate the Aadhaar Number by 31.03.2022, the PAN allotted to the person
would be made inoperative. Further, section 234H provides that where a person who is required to intimate
his Aadhaar under section 139AA(2) fails to do so on or before a notified date, he would be liable to pay a fee
not exceeding I 1,000, as may be prescribed, at the time of making intimation under section 139AA(2) after
the said date.

Further, Rule 114AAA provides that if PAN of a person has become inoperative, he will not be able to

furnish, intimate or quote his PAN and would be liable to all the consequences under the Act for such failure.
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This will have a number of implications such as:-
(i)  The person would not be able to file return using the inoperative PAN
(1)  Pending returns will not be processed
(i) Pending refunds cannot be issued to inoperative PANs

(iv) Pending proceedings as in the case of defective returns cannot be completed once the PAN is
inoperative
(v)  Tax will be required to be deducted at a higher rate as PAN becomes inoperative
In addition to the above, the tax payer might face difficulty at various other fora like banks and other financial

portals, as PAN is one of the important KYC criterion for all kinds of financial transactions.

As per Rule 114AAA(2), where a person, whose PAN has become inoperative under Rule 114AAA(1), is
required to furnish, intimate or quote his PAN, it would be deemed that he has not furnished, intimated or
quoted the PAN, as the case may be, in accordance with the provisions of the Act. Consequently, he would be
liable for all the consequences under the Act for not furnishing, intimating or quoting the PAN.

In order to have smooth application of section 234H and existing rule 114AAA, it is clarified that the impact
of Rule 114AAA(2) would come into effect from 1st April, 2023; and the period from 1st April, 2022 to 31st
March, 2023, would be the period during which Rule 114AAA(2) would not have its negative consequences.

However, the tax payer would be liable to pay a fee in accordance with section 234H read with Rule 114(5A).
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"UPDATED RETURN OF INCOME"

— Any person,
— whether or not he has furnished a return u/s 139(1), 139(4) or 139(5),

— for an assessment year (herein referred to as the relevant assessment year),

— may furnish an updated return of his income or the income of any other person in respect of which he is
assessable under this Act,

— for the previous year relevant to such assessment year, in the prescribed form, verified in such manner and
setting forth such particulars as may be prescribed,

— at any time within twenty-four months from the end of the relevant assessment year:

Provided that the provision of this sub-section shall not apply, if the updated return,—

(a) is a return of a loss; or
(b) has the effect of decreasing the total tax liability determined on the basis of return furnished u/s 139(1),
139(4) or 139(5); or
(c) results in refund or increases the refund due on the basis of return furnished u/s 139(1), 139(4) or
139(5),
of such person under this Act for the relevant assessment year:

Provided further that a person shall not be eligible to furnish an updated return under this sub-section, where:

(a) a search has been initiated under section 132 or books of account or other documents or any assets
are requisitioned under section 132A in the case of such person; or

(b) a survey has been conducted under section 133A, other than sub-section (2A) [i.e. TDS/TCS Survey],
in the case such person; or

(c) a notice has been issued to the effect that any money, bullion, jewellery or valuable article or thing,
seized or requisitioned under section 132 or section 132A in the case of any other person belongs to
such person; or

(d) a notice has been issued to the effect that any books of account or documents, seized or
requisitioned under section 132 or section 132A in the case of any other person, pertain or pertains
to, or any other information contained therein, relate to, such person,

for the assessment year relevant to the previous year in which such search is initiated or survey is conducted or

requisition is made and any assessment year preceding such assessment year:

Provided also that no updated return shall be furnished for the relevant assessment year, where—

(a) an updated return has been furnished by him under this sub-section for the relevant assessment year; or

(b) any proceeding for assessment or reassessment or recomputation or revision of income under this

Act is pending or has been completed for the relevant assessment year in his case; or
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(c) the Assessing Officer has information in respect of such person for the relevant assessment year in his
possession under
» the Smugglers and Foreign Exchange Manipulators (Forfeiture of Property) Act, 1976 or
» the Prohibition of Benami Property Transactions Act, 1988 or
» the Prevention of Money-laundering Act, 2002 or
» the Black Money (Undisclosed Foreign Income and Assets) and Imposition of Tax Act, 2015
and the same has been communicated to him, prior to the date of furnishing of return under this
sub-section; or
(d) information for the relevant assessment year has been received under an agreement referred to in
section 90 or section 90A in respect of such person and the same has been communicated to him, prior

to the date of furnishing of return under this sub-section; or

(e) any prosecution proceedings have been initiated for the relevant assessment year in respect of such

person, prior to the date of furnishing of return under this sub-section; or

(f) he is such person or belongs to such class of persons, as may be notified by the Board in this regard:

Provided also that if any person has sustained a loss in any previous year and has furnished a return of loss
in the prescribed from within due date u/s 139(1) and verified in the prescribed manner and containing such other
particulars as may be prescribed, he shall be allowed to furnish an updated return where such updated
return is a return of income:

Provided also that
— if the loss or any part thereof carried forward under Chapter VI or unabsorbed depreciation carried
forward u/s 32(2) or
— tax credit carried forward under section 115JAA or under section 115JD
— is to be reduced for any subsequent previous vear as a result of furnishing of return of income under this

sub-section for a previous year,

— an updated return shall be furnished for each such subsequent previous year."

Section 140B: Tax on updated return.-

(1) | Where no return of income u/s 139(1) or 139(4) has been furnished by an assessee, he shall, before

furnishing the updated return u/s 139(8A), be liable to pay tax together with interest and fee payable
under any of the provisions of this Act for any delay in furnishing the return or any default or delay in
payment of advance tax, along with the payment of additional income-tax computed in accordance
with sub-section (3). The tax payable shall be computed, after taking into account,—

(1) the amount of tax, if any, already paid as advance tax;

(i1) any tax deducted or collected at source;

(ii1) any relief of tax claimed u/s 89/90/90A/91;

(iv) any tax credit (AMT/MAT credit) claimed u/s 115JAA or section 115JD

» Proof of payment of such tax, additional income-tax, interest & fee must be attached with updated return.
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2)

Where, return of income u/s 139(1) or 139(4) or 139(5) [referred to as earlier return] has been

furnished by an assessee, he shall, before furnishing the updated return u/s 139(8A), be liable to pay the

tax together with interest payable under any provision of this Act for any default or delay in payment
of advance tax along with the payment of additional income-tax, as computed in accordance with sub-
section (3), as reduced by the amount of interest paid under the provisions of this Act in the earlier

return. The tax payable shall be computed, after taking into account,—

(i) the amount of relief or tax referred to in section 140A(1), the credit for which has been taken in
the earlier return;

(ii) tax deducted or collected at source on any income which is subject to such deduction or
collection and which is taken into account in computing total income and which has not been
included in the earlier return;

(iii) any relief of tax or deduction of tax claimed u/s 90 /90A/91 on account of tax paid in a country
outside India on such income which has not been included in the earlier return;

(iv) any tax credit (AMT/MAT credit) claimed, to be set off in accordance with the provisions of
section 1 15JAA or section 115D, which has not been claimed in the earlier return.

» The aforesaid tax shall be increased by the amount of refund, if any, issued in respect of such
earlier return.

» The updated return shall be accompanied by proof of payment of such tax, additional income-tax,
interest and fee.

(3)

For the purposes of sub-sections (1) and (2), the additional income-tax payable at the time of furnishing
the return u/s 139(8A) shall be calculated as follows:

(i) | If updated return is furnished after expiry of the time | 25% of aggregate of tax and
available u/s 139(4)/(5) and before completion of the period | interest payable, as determined
of 12 months from the end of the relevant assessment year | in sub-section (1) or (2).

(i1) | If such return is furnished after the expiry of 12 months | 50% of aggregate of tax and
from the end of the relevant assessment year but before | interest payable, as determined
completion of the period of 24 months from the end of the | in sub-section (1) or sub-section

relevant assessment year (2), as the case may be.

4

Where an earlier return has been furnished, interest payable under section 234B shall be computed on

an amount equal to the assessed tax or, as the case may be, on the amount by which the advance tax
paid falls short of the assessed tax.

For this purpose,, "assessed tax'' means the tax on the total income as declared in updated return after

taking into account,-
(i) the amount of relief or tax referred to in section 140A(1), the credit for which has been claimed in

the earlier return;
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(ii) tax deducted or collected at source on any income which is subject to such deduction or
collection and which is taken into account in computing total income and which has not been
included in the earlier return;

(iii) any relief of tax or deduction of tax claimed u/s 90 /90A/91 on account of tax paid in a country
outside India on such income which has not been included in the earlier return;

(iv) any tax credit (AMT/MAT credit) claimed, to be set off in accordance with the provisions of
section 1 15JAA or section 115D, which has not been claimed in the earlier return.

» The aforesaid tax shall be increased by the amount of refund, if any, issued in respect of such

earlier return.

Explanatory Note:

v" Unlike charging interest u/s 234A, for which a specific clause (i) is available in the Explanation to
section 140B (as given at end of this section), the law does not provide any clarity as to how the
interest u/s 234B be computed at the time of furnishing of updated return where no earlier return is
filed by the assessee.

v" In the absence of any provision in this regard in Section 140B, it is submitted that an assessee may be

liable to pay interest under section 234B at the time of filing of updated return:

» On the amount of assessed tax (i.e. tax on the total income as declared in the updated return after
adjustment of prepaid taxes). In other words, at the time of furnishing of updated return, the interest
u/s 234B should be computed on the self-assessment tax payable u/s 140B.

» The interest should be charged for the period commencing from 1*' April of the relevant assessment

vear and ending on the date on which assessed tax is paid before filing of updated return.

Where the taxes are paid in parts before filing of the updated return, the interest shall be computed

for the broken period considering the taxes paid in each parts.

Explanation:
For the purposes of this section,—

(i) If no earlier return has been furnished, interest payable under section 234 A shall be computed on the

amount of tax on the total income as declared in the updated return after adjustment of prepaid taxes.
In other words, at the time of furnishing of updated return, the interest u/s 234 A shall be computed on the
self-assessment tax payable u/s 140B.

» The interest shall be charged for the period commencing from the date immediately following the due date

for filing the original return of income and ending with the date on which the updated return is furnished.

m A person shall not be required to pay interest u/s 234A at the time of furnishing of updated
return if he has already filed the original, revised, or belated return for the relevant assessment year.

(ii) If earlier return has been furnished, interest payable under section 234C shall be computed after taking

into account the total income furnished in the updated return as the returned income.
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(iii) For the purposes of additional tax, interest payable shall be the interest chargeable under any provision of

this Act, on the income as per updated return, as reduced by interest paid, in accordance with the earlier
return, if any. However, interest paid in the earlier return shall be nil if no earlier return has been furnished.

Section 234A and 234B: Consequential changes in relation to computation of interest under

section 234A and Section 234B in respect of tax payable on filing of updated return.-

The Finance Act, 2022 has made the following consequential amendments:

Section 234A:

(@) Sub-section (1) is amended to provide for a levy of interest under section 234A in case of an updated
return (if no earlier return has been furnished);

(b) Explanation 2 is substituted to provide that tax on total income as determined u/s 143(1) or under
regular assessment shall not include the additional income tax, if any, payable u/s 140B.

Thus, interest u/s 234 A shall not be levied on the amount of additional income tax payable u/s 140B.

Section 234B:

» Explanation 3 to section 234B is substituted to provide that interest shall not be charged on the amount of

additional income-tax payable under section 140B.

OTHER AMENDMENTS RELATING TO UPDATED RETURN:

1. Insertion of additional clause (ca) in section 139(9):

To treat an updated return as defective if proof of payment of tax is not furnished.

2. Amendment in Section 144:

To provide that non-filing of an updated return can result in best judgment assessment as in case of

non-filing of normal/belated return.

3. Insertion of new sub-section (1A) in section 153:

To provide for a specific time limit of 9 months from the end of the financial year in which the updated

return was filed for completion of assessment in respect of an updated return.

4. Amendment in Section 276CC:

To provide immunity from prosecution for non-filing of return when an updated return is filed.
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"APPEALS & REVISIONS™

Section 246A: Appeal against the following orders of AO can be filed to the CIT (Appeals): -

= Order passed by the AO u/s 143(3) / 144 / 147 / 153A [i.e. assessment or re-assessment order except as
passed under directions of Dispute Resolution Panel (DRP)] or an order against the assessee where the
assessee denies his liabilities be assessed under this Act.

<= Rectification / refusal order u/s 154.

= Intimation u/s 143(1) / 200A / 206CB (i.e. Intimation generated after processing of ITR /TDS/TCS return).

= Penalty order passed by the AO (including order of penalty & interest for failure to deduct/pay TDS/TCS)

Section 248 : Appeal by person denying liability to deduct tax:-

— Any person who is responsible for paying any income to the non-resident

— agreed to born tax deductible (u/s 195) on such income and having paid such tax, but
— claims that no tax was deductible on such income, then, he may file an appeal to the CIT(A).

Hitherto, a taxpayer had no recourse to approach the Assessing Officer to obtain a refund of the tax so
deducted and paid. The taxpayer had to follow the appellate process by filing an appeal before the Commissioner
(Appeals) to obtain a refund of such tax deducted and deposited to the Central Govt.

The Finance Act, 2022 addresses this concern by inserting a new Section 239A which reads as under:

Section 239A: Refund for denying liability to deduct tax in certain cases:-

1) — Where under an agreement or other arrangement, in writing,

— the tax deductible on any income, other than interest, u/s 195 is to be borne by the payer, and

— such person having paid such tax to the credit of the Central Government

— claims that no tax was required to be deducted on such income,

— may, within a period of thirty days from the date of payment of such tax,

— file an application before the Assessing Officer for refund of such tax in such form and such
manner as may be prescribed.

(2) | The Assessing Officer shall, by an order in writing, allow or reject the application.

Provided that no application under sub-section (1) shall be rejected unless an opportunity of being heard

has been given to the applicant.”

Further, a sun-set clause is inserted in section 248 as under:

"Provided that no appeal shall be filed where tax is paid to the credit of the Central Government on or after
the Ist day of April, 2022."

Section 249: Procedure for filing an appeal.-
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Assessee

Appeal

Y

CIT (A)

Y

v

Presentation & attachment

v

Appeal filing fee

Time limit for appeal: 30 days**

returned income

Section 220 (6): "Stay Of Demand’:-

I
I
requirements (in 2 copies): | | If subject matter of appeal is : + If appeal is filed......
il & ~ T v v
In Form No. 35 I ) | o u/s against In any
I | Assessed income* | Otherwise |
(+) Grounds of appeal : v | v : 248 Asstt. or other
(+) Statement of facts ! If, A/T* < llac: %250 | 250/ : Penalty case
. |
(+) Copy of order of AO ! IL< AI=2L : %500 : from order J
(+) Notice of demand in | A/T> 2lacs 1000, : Date of from from
. : | i Payment Date of Date of
original, if any. ' I of Tax receipt of receipt of
v 1
Pre-payment of tax (MUST) (+) noble such order
N o 30 days** of or
§ LAS 3 demand Intimation
If ROI has been filed If ROI has not been filed (+) (+)
L -— . A = 30 days** 30 days**
Tax due on Tax determined by the AO L ¥ (BN A P T

However, CIT(A) may exempt the assessee from the condition of payment

of such tax for filing of appeal before him but on application of assessee

and for good and sufficient reasons to be recorded in writing.

If appeal is pending before.....

[Proviso]

v
CIT (A)

In such a case..

v v
AO CIT(A) |

~7

May grant stay of

b

demand which will be
valid till the disposal of
appeal before CIT(A).
Meaning there by,

assessee will not be
treated as assessee in
default even if normal
time limit for payment of
30 days has been

I
I
|
|
|
|
|
|
[
|
|
|
I
I
I
|
I
|
|
|
|
|
|
|
|
|
[
[
|
I
|
I
|
I
expired. ;

fal
|
|
I

»

>

ITAT
Y

In such a Case,
Stay of demand can be granted by the ITAT which will be valid for

180 days from the date of stay order provided assessee deposits
20% of tax, interest, fee, penalty, or any other sum payable under
this Act, or furnishes security of equal amount in respect thereof.

But, if appeal has not been disposed off within this period and delay

in disposal of appeal is not because of assessee and he has complied

with the aforesaid condition of 20% payment/security, then, ITAT

may extend the period of stay of demand.
However, Aggregate of stay period 365 days

from the date of first
stay order by the ITAT.

[i.e. originally allowed + extended]

After the expiry of aforesaid 365 days, even if such appeal is in
continuance, order of stay shall stand vacated, and assessee will be
liable to pay such demand.

v Fee for stay petition before the ITAT : I500/-.

v
HC/SC

—_

No stay of
demand is
possible
because

prepayment
is must (as
per section
265)
before
filing of
appeal
before the
High
Court.
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Important Ruling: DCIT vis Pepsi Foods Ltd

Issue:
Would automatic vacation of stay order upon expiry of extended period of stay of 365 days be valid,

where the delay in disposing of the appeal is not attributable to the assessee?
Decision:

As per third proviso to section 254(2A), where the appeal filed before the ITAT is not disposed of within
the period of stay or extended period of stay granted by the Tribunal, the order of stay shall stand vacated after
the expiry of 365 days, even if the delay in disposing of the appeal is not attributable to the assessee.

The Apex Court also pointed out that the said proviso would result in the automatic vacation of a stay upon
the expiry of 365 days, even if the Appellate Tribunal could not take up the appeal in time for no fault of the
assessee. Further, vacation of stay in favour of the Department would ensue even if the Department is itself
responsible for the delay in hearing the appeal. In this sense, the proviso is manifestly arbitrary being a provision
which is capricious, irrational and disproportionate so far as the assessee is concerned.

Accordingly, the Apex Court held that the third proviso to section 254(2A) has to be read without the word
“even” and the word “not” after the words “delay in disposing of the appeal”. Thus, any order of stay shall
stand vacated after the expiry of the period or periods mentioned in the section, only if the delay in
disposing of the appeal is attributable to the assessee.

Section 250: Order by CIT (A):

» CIT(A) will dispose off the appeal by passing a speaking order (i.e. having decision along with reasons).

» Time limit (RECOMMENDATORY): 1 year from the end of the year in which such appeal is filed.

» In a case, where new ground is raised during the appeal:

If earlier omission of that ground was not willful or unreasonable: | If earlier omission of that ground was
CIT(A) may entertain such ground if it bonafide, and became without any reasonable cause:
available because of change in law or circumstances. CIT(A) cannot entertain such ground.
[Jute corporation of India v/s CIT (Supreme Court)] [ACIT v/s Gurjar gravures (P) Ltd. (SC)]
Section 251: Power of Commissioner (Appeals):
In case of appeal against Assessment order / Penalty order In any other case
CIT(A) may confirm, reduce, enhance or cancel such assessment He may pass order as he thinks fit.
order / penalty order.

Rule 46A: Assessee can produce / CIT(A) can admit additional evidence ONLY in the following cases:-

Where the AO has refused to Where the assessee was prevented Where an AO has made an order
admit evidence which should have by sufficient cause from without giving sufficient
been admitted. producing: opportunity to the appellant to
(a) Evidence called for by AO, or produce evidence relevant to the
(b) Any other evidence. ground of appeal.
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Section 253: Appeals to Appellate Tribunal.-

= An assessee may file an appeal to the ITAT against the following orders:

CIT(A) CIT AO DG /Dir./ CCIT

- Final order u/s 250 | - Revision order u/s 263 Order of assessment or
Penalty order

- Rectification order |- Rectification order u/s 154 re- assessment as y
u/s 154 Pealév.ord passed under S
PR RO directions of DRP or 272A.
- Penalty order. - Refusal order / Cancellation order rectitication orierin

u/s 12AA/12AB/80G(5)(vi)/10(23C) | respect of such order.

< Against the order of CIT(A), the Commissioner may also direct the AO for filing of an appeal to the ITAT.

< Time limit for appeal: 60 days from date of receipt of order which is sought (i.e. need) to be appealed.

Memorandum of cross objections:

= If against the order of CIT(A), an appeal has been filed by one party (i.e. Appellant),
— ITAT shall send a notice to other party (i.e. Respondent) to inform about the filed appeal.

— Then, such other party (i.e. Respondent) may file a memorandum of cross objections

— in Form 36A, within 30 days from date of receipt of such notice from ITAT.

= |TAT may admit belated appeal / memorandum of cross objections.

= Appeal filing fee (which is pavable only when appeal is filed by assessee, not by Department):

If assessed income (as computed by the AO)...... If appeal not relates with assessed income
< 1 Lac 1 Lac < AI <2 Lacs Al > 2 Lacs
Z500/- Z1500/- 1% of AI or 10000 X500/-
whichever is less

Section 254 : Order of the Appellate Tribunal : -

(1) The ITAT may, after giving an opportunity to both the parties of appeal, pass such order as it think fit.

= Time limit RECOMMENDATORY): 4 years from the end of the year in which such appeal is filed.

Rectification of mistake apparent from record by the ITAT:

Suo-motu On application—l:: Application filing fee: I50/- (for assessee).
v
ITAT shall entertain such application.
Time limit for Time limit for rectification Time limit for rectification order on
rectification order..... application...... application......

6 months from the end of the month in which final order was passed by the ITAT.
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— But, if application has been filed timely, then,

rectification order may be passed belatedly.
[Sree Ayyanar spinning & weaving mills Ltd. (SC)]

Prejudicial rectification order will be passed only after giving an opportunity of being heard to the assessee.

ITAT cannot admit additional evidence or re-appreciate the evidence already produced during rectification

proceedings (i.e. amount to re-view on already produced evidences).

Section 255: Procedure of Appellate Tribunal:-

One Judicial member.

» Appeal filed before the ITAT shall be heard by a sitting bench of two members{ e ——

» Appeal shall be decided by their majority. If there is no majority, in such a case, point on which they

differ, will be referred to the president of the ITAT who will appoint one or more member in such bench, and
then, such point will be decided as per the majority of the members who have heard the case.

» If total income as computed by the AO doesn’t exceed I50Lacs, such case / appeal may be disposed by
single member bench (President / any other member as authorised by the Central Government).

» In a special case, president may constitute a special bench of three or more members.

ITAT Can ......
Permit for raising of | Entertain any issue | — Increase / decrease the income Admit additional evidence
any ground which even if it has not | — Allow / disallow a deduction; or | Which it requires; or for
has not been raised | been raised by the | _ Exempt/ tax an item which, income tax
before the AO or assessee or as depends upon the facts or | authorities have not given
CIT(A). department. circumstances of the case. sufficient opportunity.

Section 260A: Appeal to the High Court:-

Condition Case must involve a substantial question of law (To be ''substantial', a question of law —

must be debatable; not previously settled; having material impact and considerable).

Appeal by... | Assessee / Department (CCIT or CIT).

Time limit 120 days from date of receipt of order of ITAT. However, HC may admit belated appeal.

Hearing Where the HC is satisfied that a substantial question of law is involved in any case it shall
Jormulate that question.

The appeal shall be heard only on the question so formulated, and the respondents shall, at the
time of hearing of the appeal, be allowed to argue that the case does not involve such question.

Then, the HC may hear the appeal on any other substantial question of law, if it is satisfied that

the case involves such question.
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Power to — Issue which has not been determined by the ITAT; or

decide....
eade — Issue which has wrongly been determined by the ITAT.

Filing of Procedural requirement relating to filing of appeal will be governed by the C.P.C. 1908.

appeal... (like, presentation & attachment requirement, appeal filing fee, etc.)

Section 260B: Case before the HC to be heard by not less than two judges :

= Appeal shall be heard by a sitting bench of 2 judges and will be decided as per their majority.

= If differ, such point will be referred to one or more other judges, and will be decided as per the majority of
all judges.

Section 261: Appeal to the Supreme Court :-

An appeal shall lie to the Supreme Court against any judgment of the High Court delivered u/s 260 A in any
case which the High Court certifies to be a fit one for appeal to the Supreme Court.

Section 262 : Hearing before the Supreme Court :-

= Supreme Court shall after hearing the petitioner and respondent pass an order deciding the question of law.
= The Provisions of the Code of Civil Procedure, 1908 relating to the Appeal to the Supreme Court shall
apply in the case of Appeal u/s 261.

Section 268A.: Filing of appeal by income-tax authority:-

» The Board may fix monetary limits for filing of appeal by any L.T. Authority (i.e. on behalf of Department).

If appeal has not been filed by any I.T. Authority on an issue in case of an assessee for an assessment year,

el
i
D t* ified tary limit OR Otherwi
Due to specified monetary limit | erwise
v

issue subsequently in case of: issue neither in case of same assessee

- Same assessee for any other A.Y.; or nor in case of other person.

Then, department may file appeal on the same i Department can not file appeal on same
i [Berger Paints India Ltd. (SC)]

- Any other assessee for any A.Y.

CIRCULAR NO. 17/2019, DATED 08-08-2019

Appeals shall not be filed in cases where the tax effect does not exceed the monetary limits given hereunder:

Appeals in Income-tax matters——» Before ITAT Before High Court Before Supreme Court

A 4

Monetary Limit (in ) 50,00,000/- 100,00,000/- 2,00,00,000/-

"Revisions by the Chief Commissioner / Commissioner"

Section 263: Revision of order prejudicial to revenue :-
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AQO/TPO has not done necessary

Any — Erroneous : i .
COIT | way | order |, | (e meomeed I O O e
or REVISE passed by d (:") o AQ/TPO has not followed Board
cr |y the — > Prejudicial to the Circular or Decision of
AO/TPO interest of the revenue Jurisdictional High Court or SC.
v \ 4 v v
For this purpose, CCIT/CIT may pass such order as he Opportunity
CCIT/CIT may call for and examine the deems fit (like, enhance the assessment, of being
record of such order related proceedings. cancel the assessment and direct for fresh heard will
» Record shall include all records which is assessment or an order modifying the be given to

the assessee

available @ revision by the CCIT/CIT.
Meaning thereby, if any record (like,

report of valuation officer, Court decision,
etc.) which becomes available after the

completion of asstt. but before revision by

order u/s 92CA; or cancelling the order
and directing a fresh order u/s 92CA.

Time limit for revision order:

» 2 years from the end of the financial

in which order sought to be revised

before
revision
order passed
by the

CCIT/CIT will be included here. (i.e. order of AO/TPO) was passed. CCI/CIr,

= If an appeal had been filed against the order of the AO/TPQO, the CCIT/CIT can revise matter which had
not been considered and decided in such appeal.

Section 264: Revision of Other Orders:

CCIT/CIT
v
v v
&motu (i.e. on his own motion) OR On application of asseﬁsee/
—
Ma;; revise any order of the AO except the order to which section 263 applies.
v v v v
CCIT/CIT For this CCIT/CIT CCIT/CIT shall not revise the order in the following cases:
may purpose, may pass i R 1
entertain
new CCIT/l(l:IfT such order If such order is If an appeal has been filed on any
e as he appealable but neither || issue of such order of AO.
ground the record of | deems fit. . . N 3
. time limit for filing of (Meaning there by, assessee cannot
not raised such order ; X .
before the ated appeal has been expired || avail both remedy i.e. Appeal &
reld e. nor assessee has waived || Revision in respect of same order
AO. proceedings . . :
his right to appeal. of AO even if issues are different).

v v
Such order should not be prejudicial to the assessee. Time limit for passing such revision order:
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v * v
Suo-motu (i.e. on his own motion) On application
One year from the date of order of AO. Time limit for re‘yision application:

One year from the date 0“1% receipt of order of A.O.
(However, CCIT/CIT may admit belated application also)

Time limit for order by CCIT/CIT on assessee’s application:
Additional considerable ¥
v

T Verany v
1. Application filing fee u/s 264: T500/ One year Hom (he e o No time it if any findine

[
|
. [

2. Appeal against order of CCIT/CIT the F.Y. in which application : or direction of ITAT/ HC / SC
[
|

u/s 264 is not possible. is made by the assessee. is involved in such revision.

Section 158AA: Procedure for appeal by revenue when same issue is pending before SC:-

kIn case of an assessee

J
Y
For an earlier A.Y. (e.g. A.Y. 2010-11) . And | Forcurrent/relevant AY. (e.g. A.Y.2016-17)
[here in after referred as other case | T [here in after referred as relevant case]
. = : e el
v b .
High court passed its order in favour of the : CIT (A) Da‘sses its order in favour of assessee
assessee (like,_ allowed Expense “P”) . S— (like, allo@pense . —
i am : In such a case,
Against which _ _
Department (i.e. CIT) has filed an appeal to the CIT instead.cirest-lorapgeal oLt @
G 5 . MAY DIRECT#*#*
S Court and which ding............
tpfeitic LOUT and WAICA IS pending for an application to the ITAT
L 2
v v v
To the effect that appeal Time limit for application: ~ § It is possible only when an acceptance is received
may be filed after SC from the assessee to the effect that issue in other

. 60 days from date of receipt
decision in other case case and relevant case is identical.

(e.g. A.Y.: 2010-11) of order of the CIT(A) S - —
________________________________________ gf fssessss refusesjz
Subsequently, Supreme Court, in other case (A.Y.: 2010-11), CIT can not direct to the AO
decided the appeal in favour of revenue (like, disallowed “Exp. P”) ! for application, only option for
\ 4 ———— _—

CIT is appeal to ITAT against

Then, CIT may direct the AO for filing of appeal against the order of CIT(A) e otdetol GRTA)

in relevant case (e.g. A.Y: 2016-17) to the ITAT with in 60 days
from the date of receipt of order of SC in other case (e.g. A.Y. 2010-11).

**" Provided that no such direction shall be given on or after the 1" April, 2022". AS INSERTED BY F. A., 2022

» Since a comprehensive scheme for litigation management has been formulated u/s 158AB, aforesaid
sunset clause by way of a proviso is introduced in section 158AA.
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Section 158AB: New scheme introduced for the avoidance of repetitive appeals.-

»

The Finance Act, 2022 by inserting a new section 158 AB has extended the suspension of the appeal of
the assessee in relevant A.Y. if an identical question of law in other A.Y. is pending in _the case of any

other assessee also. The new litigation management scheme as follows:

(D

Notwithstanding anything contained in this Act, where the collegium is of the opinion that—

(a) | any question of law arising in the case of an assessee for any assessment year (such case being
herein referred to as the relevant case) is identical with a question of law arising,—

(i) | in his case for any other assessment year; or

(ii) | in the case of any other assessee for any assessment year; and

(b) | such question is pending before the jurisdictional High Court or the Supreme Court, against the
order of the Appellate Tribunal or the jurisdictional High Court, as the case may be, which is in
Javour of such assessee (such case being herein referred to as the other case),

the collegium may, decide and inform the Principal Commissioner or Commissioner not to file any
appeal, at this stage, to the Appellate Tribunal or to the jurisdictional High Court in the relevant case

against the order of the Commissioner (Appeals) or the Appellate Tribunal, as the case may be.

2

The Principal Commissioner/Commissioner shall, on receipt of a communication from the collegium,
direct the Assessing Officer to make an application to the Appellate Tribunal or the jurisdictional
High Court, as the case may be, in such form as may be prescribed (i.e. Form No. 8A) within a period of
120 days from the date of receipt of the order of the Commissioner (Appeals) or of the Appellate Tribunal,
as the case may be, stating that an appeal on the question of law arising in the relevant case may be
filed when the decision on such question of law becomes final in the other case.

3)

The Principal Commissioner or Commissioner shall direct the Assessing Officer to make such application
only if an acceptance is received from the assessee to the effect that the question of law in the other
case is identical to that arising in the relevant case; and in case no such acceptance is received, the

Principal Commissioner shall proceed in accordance with the provisions contains in section 253(2)/260A.

4

Where the order of the Commissioner (Appeals) or the order of the Appellate Tribunal, as the case
may be, referred to in sub-section (1) is not in conformity with the final decision on the question of law
in the other case, as and when such order is received, the Principal Commissioner or Commissioner
may direct the Assessing Officer to appeal to the Appellate Tribunal or the jurisdictional High Court, as
the case may be, against such order.

©)

Every such appeal shall be filed within a period of 60 days to the Appellate Tribunal or 120 days to
the High Court as the case may be, from the date on which the order of the jurisdictional High Court or

the Supreme Court in the other case is communicated to the Principal Commissioner or the Commissioner

(having jurisdiction over the relevant case).
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Explanation: For the purposes of this section, "collegium' means a collegium comprising of two or more Chief

Commissioners or Principal Commissioners or Commissioners, as may be specified by the Board in this behalf.".

"RECENT JUDICIAL PRONOUNCEMENTS”

(1) | On the issue that is appellate remedy by way of appeal before Commissioner (Appeals) u/s 246A

available to a company denying its liability to pay additional income-tax @ 20% on the
distributed income u/s 115QA, the Supreme Court has decided that the situations referred to in section
246A(1)(a) of the Income-tax Act, 1961 are:
(1) An order against the assessee, where the assessee denies his liability to be assessed under the Act,or
(1) An intimation u/s 143(1), where the assessee objects to the making of adjustments, or
(i11)) Any order of assessment u/s 143(3)/144, where the assessee objects to the amount of income
assessed, or to the amount of tax determined, or to the amount of loss computed, or to the status under
which he is assessed.
The contingencies detailed in (ii) and (iii) hereinabove arise out of assessment proceedings but the first
contingency 1s a standalone postulate and is not dependent purely on the assessment proceedings either
u/s 143 or section 144. The expression "denies his liability to be assessed" is quite comprehensive to take
within its fold every case where the assessee denies his liability to be assessed under the Act.
Any determination u/s 115QA, be it regarding quantification of the liability or the question
whether such company is liable or not, would fall within the ambit of the first postulate referred to
hereinabove i.e., '"'an order against the assessee, where the assessee denies his liability to be
assessed under this Act". Accordingly, an appeal u/s 246A to Commissioner (Appeals) would be
maintainable against the determination of liability u/s 115QA.

[Genpact India Pvt. Ltd. v/s DCIT & Ors (2019) (SC)]

(2) | On the issue that whether delay in filing appeal u/s 260A can be condoned where the stated reason for
delay is the pursuance of an alternate remedy by way of filing an application before the ITAT u/s
254(2) for rectification of mistake apparent on record, The Court refused to accept the submission that
the application before the ITAT u/s 254(2) was an alternate remedy to filing of the application u/s 260A.
The former is an application for rectifying a ‘mistake apparent from the record” which is much narrower in
scope than the latter. Under section 260A, an order of the ITAT can be challenged on substantial questions
of law. The Court stated that the appellant had the option of filing an appeal u/s 260A while also
mentioning in the Memorandum of Appeal that its application u/s 254(2) was pending before the ITAT.
The time period for filing an appeal u/s 260A does not get suspended on account of the pendency of
an application before the ITAT u/s 254(2) of the Act, accordingly, the Supreme Court dismissed the
application for condonation of delay. [Spinacom India (P.) Ltd. v/s CIT [2018](SC)]

(3) | On the issue that Can the Tribunal exercise its power of rectification u/s 254(2) to recall its order in
entirety, where there is a mistake apparent from record, the Court has held that One of the
important reasons for giving the power of rectification to the Tribunal is to see that no prejudice is

caused to either of the parties appearing before it by its decision based on a mistake apparent from the
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record. When prejudice results from an order attributable to the Tribunal’s mistake, error or omission,
then, it is the duty of the Tribunal to set it right. In that case, the Tribunal had not considered the material
which was already on record while passing the judgment. The Apex Court took note of the fact that the
Tribunal committed a mistake in not considering material which was already on record and the Tribunal
acknowledged its mistake and accordingly, rectified its order.
The Tribunal, while exercising the power of rectification u/s 254(2), can recall its order in entirety if
it is satisfied that prejudice has resulted to the party which is attributable to the Tribunal’s mistake,
error or omission and the error committed is apparent.

[Lachman Dass Bhatia Hingwala (P) Ltd. v/s ACIT (2011)(Delhi)]

4

Reliance Telecom Ltd. / Reliance Communications Ltd. (2022) (SC):

Issue: Can the powers under section 254(2) be exercised by the Tribunal to recall an order and rehear the
entire order on merits?

Analysis and Decision:

Relevant Provision of Income-tax Act, 1961:

Section 254(1) empowers the Appellate Tribunal to pass such order thereon as it thinks fit, after giving
both the parties to the appeal an opportunity of being heard.

Under section 254(2), the Appellate Tribunal, may amend an order passed by it u/s 254(1) with a view to
rectifying any mistake apparent from the record. Such amendment may be suo moto or if the mistake is
brought to its notice by the assessee or the Assessing Officer.

Facts of the Case:

The Department filed an appeal before the Tribunal against the order of Commissioner (Appeals). By a
detailed order dated September 6, 2013, the Tribunal allowed the Department’s appeal. Against this order,
the assessee filed a miscellaneous application for rectification u/s 254(2).

The contentions of the applicants in the miscellaneous applications, briefly summarized, were that in the
initial order of the Tribunal on the income-tax appeals dated September 6, 2013, there are inadvertent
errors and which need to be modified/rectified. The first main heading ‘Agreement and general terms and
conditions of purchase’. The complaint of the assessee is that it was not considered in arriving at the final
conclusion. Then comes heading No. 2 which reads thus: ‘Mistake in reading the ratio of the Delhi High
Court’s decision in the case of DIT v. Ericsson A. B. reported in [2012] 343 ITR 470°. The third main
heading is ‘Ignoring the decisions of the co-ordinate Benches and not constituting larger Bench in case a
different view is taken’. Such application was made to the Tribunal seeking correction of the mistakes
which are styled as ‘apparent from the record’. On being served with such applications, the petitioner-
Department raised an objection to the maintainability thereof.

Simultaneously, the assessee also filed an appeal before the High Court against the Tribunal’s order dated
September 6, 2013. By order dated November 18, 2016, the Tribunal allowed the assessee’s miscellaneous
application filed under section 254(2) and recalled its original order dated September 6, 2013. Immediately

thereafter, the assessee withdrew the appeal preferred before the High Court against the original order
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dated September 6, 2013.

Against the order passed by the Tribunal allowing the miscellaneous application under section 254(2) of
the Act and recalling its order dated September 6, 2013, the Department preferred a writ petition before the
High Court. The High Court dismissed the writ petition observing that, inter alia, the Department itself had
gone into the merits of the case in detail before the Tribunal and the parties had filed detailed submissions

based on which the Tribunal passed its order recalling its earlier order.

Analysis:
The order dated November 18, 2016 passed by the Tribunal recalling its earlier order dated September 6,

2013 was beyond the scope and ambit of the powers u/s 254(2). While allowing the application u/s 254(2)
and recalling its earlier order dated September 6, 2013, the Tribunal had reheard the entire appeal on the
merits as if the Tribunal was deciding the appeal against the order passed by the Commissioner (Appeals).
A detailed order was passed by the Tribunal on September 6, 2013 holding in favour of the Department.
That order could not have been recalled by the Appellate Tribunal in exercise of powers u/s 254(2). If the
assessee was of the opinion that the order passed by the Tribunal was erroneous, either on the facts or in
law, the only remedy available to the assessee was to prefer an appeal before the High Court. In this case,
the assessee had already filed appeal before the High Court, and the same was withdrawn by it after the
Tribunal, by order dated November 18, 2016, recalled its earlier order dated September 6, 2013.

Decision:
The order passed by the Tribunal dated November 18, 2016 recalling its earlier order dated September 6,
2013 was unsustainable, and ought to have been set aside by the High Court.

Note: In this case, the Supreme Court directed that the original order passed by the Tribunal dated
September 6, 2013 passed in the respective appeal preferred by the Department be restored; and that the
assessee may prefer appeal before the High Court against the original order dated September 6, 2013.

C))

Wipro Finance Ltd. v/s CIT (2022)(SC):
Issue:

Would the loss incurred in foreign currency fluctuation at the time of repayment of loan taken for financing
acquisition of plant and machinery on lease/hire purchase by Indian enterprises with whom the assessee-
company has lease/hire purchase agreement be treated as allowable revenue expenditure?

Can the Tribunal entertain a fresh claim for the first time in exercise of its powers under section 2547

Analysis and Decision:

Relevant provision of law:

Under section 37, any expenditure (not being in the nature of expenditure described in sections 30 to 36),
and not being in the nature of capital expenditure or personal expenses of the assessee), laid out or
expended wholly and exclusively for the purposes of the business or profession shall be allowed in
computing income chargeable under the head “Profits and gains of business or profession”.

Section 254(1) empowers the Appellate Tribunal to pass such orders as it thinks fit, after giving both the

parties to the appeal an opportunity of being heard.
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Facts of the case:

The assessee-company, which was in the leasing business, obtained a loan in foreign currency from
Commonwealth Development Corporation (CDC), having its registered office in the United Kingdom, to
be utilised by the assessee for financing the procurement of capital equipment by existing Indian
enterprises on hire purchase or lease basis. While repaying the loan, due to the difference in the rates of
foreign exchange, the assessee had to pay a higher amount, resulting in loss to the assessee. For the
relevant assessment year, the assessee declared, inter alia, a loss of “1.11 crores owing to fluctuation in the
rates of foreign exchange.

The assessee in its return had taken a conscious explicit plea with regard to part of the claim being
ascribable to capital expenditure ("2.46 crores) and partly to revenue expenditure ("1.11 crores). Thereafter,
for the first time before the Tribunal it pleaded that the entire claim must be treated as revenue expenditure.
The Tribunal was conscious that this claim was made by the assessee for the first time before it and the
same was contrary to the stand taken in the return filed by the assessee for the assessment year including
the notings made by the officials of the assessee. Yet, the Tribunal entertained the claim as permissible,
relying on the dictum of the Court in National Thermal Power Co. Ltd. v/s CIT [1998] (SC), wherein it
was held that the Tribunal has the power to entertain question raised for the first time. The Tribunal is not
confined only to the issues arising out of the appeal before the Commissioner (Appeals). It has the power
to allow the assessee to urge any ground not raised before the Commissioner (Appeals). However, the
relevant facts in respect of such ground should be on record.

Accordingly, in this case, the Tribunal held that the entire loan and the utilisation thereof was in trading
operations of the company more profitably leaving the fixed capital untouched and hence the expenditure

was on revenue account and allowable. The Tribunal allowed the entire claim of ¥3.57 crores.

Analysis:

The activity of the assessee of financing existing Indian enterprises for procurement or acquisition of plant,
machinery and equipment on lease and hire purchase basis, was an independent transaction or activity
being the business of the assessee. The transaction of loan between the assessee and CDC was in the nature
of borrowing money by the assessee, which was necessary for carrying on its business of financing. It was
not for creation of an asset of the assessee as such or acquisition from a country outside India for the
purpose of its business. In such a scenario, the assessee would be justified in availing of deduction of the
entire expenditure or loss suffered by it in connection with such a transaction in terms of section 37. The
loan was wholly and exclusively used for the purpose of business of financing existing Indian enterprises,
which in turn, had to acquire plant, machinery and equipment to be used by them. It was a different matter
that they may do so because of the leasing and hire purchase agreement with the assessee. That would,
nevertheless, be an activity concerning the business of the assessee. The Supreme Court held that the
analysis and the conclusion arrived at by the Tribunal in respect of the claim of the assessee were correct.
As regards the restriction in powers to accept a new claim for the first time, such limitation on accepting
new claims would apply to the “assessing authority”, but would not impinge upon the plenary powers of
the Tribunal bestowed under section 254.
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Decision:

As a result of allowing the entire claim of the appellant to the tune of I3.57 crores being revenue
expenditure, suitable amendment will have to be effected in the final assessment order passed by the
Assessing Officer for the concerned assessment year, thereby treating the consequential benefits such as
depreciation availed of by the appellant-assessee in relation to the stated amount towards exchange
fluctuation related to leased assets capitalized (being ¥2.46 crores), as unavailable.

Note: The crux of this case is that the assessee was engaged in leasing business. The assessee also financed
the enterprises with whom it had entered into a lease agreement to enable them to obtain the plant,
machinery on lease from it. For such financing, the assessee had obtained loan in foreign currency and
incurred loss on account of currency fluctuation while repaying the loan. It was held that since the loan was
borrowed for the financing activity, which was an activity concerning the business of the assessee, the loss
was allowable under section 37. It was not a loan borrowed for acquisition of asset, in which case, the loss

would have had to be adjusted against the actual cost of the asset.

(6)

It was held that High Courts under article 215 of the Constitution of India, the power of review would

inhere in them. Further, it was also noted that in the case of Shivdeo Singh v/s State of Punjab. while

dealing with power of review of writ petitions filed under article 226, the Supreme Court had observed that
there is nothing in article 226 of the Constitution to preclude a High Court from exercising the power of
review which inheres in every court of plenary jurisdiction to prevent miscarriage of justice.
The Supreme Court further observed that Section 260A states that all the provisions that would apply qua
appeals in the Code of Civil Procedure would apply to appeals under section 260A. That does not in any
manner suggest either that the other provisions of the Code of Civil Procedure are necessarily excluded or
that the High Court's inherent jurisdiction is in any manner affected.

[CIT v/s Meghalaya Steels Ltd. (2015) (SC)]

(6)

On the issue that Considering the procedure as prescribed u/s 260A, is the High Court justified in
not framing any substantial question of law itself and adjudicating merely on the questions put
forth by the appellant, the Court has held that there lies a distinction between the questions proposed
by the appellant for admission of the appeal to the High Court and the questions framed by the High
Court. The substantial questions of law, which are proposed by the appellant fall u/s 260A(2)(c)
whereas the substantial question of law is required to be framed by the High Court fall u/s 260A(3).
U/s 260A(4), the appeal is heard on merits only on the substantial question of law framed by
the High Court u/s 260A(3). If the High Court is of the view that the appeal did not involve any
substantial question of law, it should have recorded a categorical finding to that effect saying that the
questions proposed by the appellant either do not arise in the case or/and are not substantial questions
of law so as to attract the rigour of section 260A for its admission and accordingly should have
dismissed the appeal in limine. However, this was not done. Instead, the appeal was heard only on the
questions urged by the appellant u/s 260A(2)(c), which is not in line with the requirement contained
in section 260A(4). The High Court, therefore, did not decide the appeal in conformity with the
mandatory procedure prescribed in section 260A. [CIT v/s A.A. Estate Pvt. Ltd. (2019)(SC)]
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“POWERS OF INCOME TAX AUTHORITIES”

Section 119:- Powers of the Central Board of Direct Taxes:-

CBDT
v + v
May issue orders, instructions and directions to other I.T. May direct any I.T. Authority [Except
authorities and they shall comply with those circulars. CIT(A)] to admit a belated claim or
= T~ . .
EXCEPTION application for loss or refund or any

other benefit under the Act.

M
CIT(A) is not bound by a circular which affects his appellate
discretion, he is only bound by a circular of administrative nature.

CIRCULAR 9/2015, DATED 9-6-2015: Condonation of dela refund claim and claim of
carry forward losses:-
If the amount of such claims is....... Powers of acceptance / rejection of such
applications / claims shall be vested with.......
Upto X 10,00,000 CIT or PCIT
<10,00,001- ¥ 50,00,000 CCIT or PCCIT
<50,00,001 and above Central Board of Direct Taxes

Section 132: Power of search and seizure:-

Eligible Authorities for Director General or Director or Chief Commissioner or Commissioner or
authorizing search and seizure such Additional Director or Additional Commissioner or Joint Director or
(i.e. for issuing search warrant) Joint Commissioner as may be empowered by the Board.

Grounds If any of the aforesaid authorities has reason to believe about—
for » Non-compliance of summon u/s 131 or notice u/s 142(1) to produce
authorisation books of account or other documents; or
of » The person is in possession of such money, bullion, or jewellery or
search other valuable article or thing which represents his undisclosed
income (i.e. Black Money).
Eligible Authority as referred (i) Enter and search any building or place where it is suspected that
above may authorize any officer books of account, other documents, and assets are kept;
subordinate to him for the (ii) Break open the lock of any door, box, locker, safe, almirah, where
following.......... the keys thereof are not available;
[i.e. Any officer (iii) Search any person who (a) has got out of, or (b) is about to get into,
who is authorized for search or (c) is in the building or place, if the authorised officer has reasons
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(herein after referred as
Authorized Officer)

When (Situation)

DEEMED / CONSTRUCTIVE SEIZURE:-

to suspect that such person has secreted about his person any useful
papers, documents or valuable articles / things.

(iv) Require any person, in whose possession or control books
maintained in the form of electronic record is found, to afford the
necessary facility to inspect such books.

(v) Seize any such books of account, other documents, money, bullion,
Jewellery or other valuable article or thing found as a result of search
(except bullion, Jewellery, or other valuable article or things held as
stock in trade.

(vi) Place identification marks on books inspected by him.

(vii)Make a note or inventory or list of assets found as a result of search.

Due to volume, weight, other physical characteristics or dangerous
nature, it is not practicable / possible to take physical possession on any

valuable article / thing.

Authorized officer may serve an order on the assessee to the effect that

When (Situation)

Manner such item will not be removed or otherwise deal with without his
permission, such action shall be deemed to be a seizure of such item.
Exception Such order can not be served in respect of Stock in trade.

ORDER OF RESTRAINT:-

Due to any reason other than given in deemed seizure it is not practicable

or possible to take physical possession on books, money or other assets.

Manner

Authorized officer may serve an order on the assessee to the effect that

such item will not be removed or otherwise deal with without his
permission, but this action shall not be deemed seizure of such item.

Time limit

Such order will be valid for 60 days from the date of such order.

Other Relevant Provisions:

Presumptions regarding books of accounts / other documents, and assets found in the possession of a

to have been done.

person during search: it may be presumed that-
(i) Such books and assets belongs to such person;
(i1) Content of such books / other documents are true; and

(ii1) Signature and every other part of such books / other document which purports (i.e. appears / seems) to
be in handwriting of any particular person are in that person’s handwriting. Similarly, in case of a
document stamped, executed or attested will be presumed as done by the person by whom it purports
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For the purpose of protecting the interest of revenue
Authorized officer — » Assessee
May pass an ovgder to attach provisionally any Property
: v i | v | v I ¥
During the search or within 60 : Must record : Approval from Principal Director | Validity: Six month from the
days from date of panchnama | reasons. | General or Director General or | date of such order.
(i.e. last authorization of search).! | Director or Principal Director :
During the search or within 60 days from date of panchnama
May refer a valuation of Propert
Authorized officer |g L L 1 Valuation officer

Submit report within 60 days from date of such reference.

Section 132B: Application of seized or requisitioned assets:-

Following may be recovered from the seized assets:

(i) Existing liability under this Act (i.e. outstanding dues) v
(i1) Liability determined on completion of asstt./reasstt. (including liability relating to the year of search) : v

Explanation:

The existing liability does not include advance tax payable in accordance with the provisions of the Act.

If any seized asset to which the nature and source of its acquisition is explained to the satisfaction of the

AO and assessee makes an application within 30 days from the end of the month of seizure for release of

such asset, then, the AO has to release within 120 days from the date of panchnama with the prior approval of
CCIT/CIT:
Amount of explained asset : v

(-) Amount of existing liability : v

Aitaben R. Shah v/s DCIT(Guj. HC):

» Where assessee made an application within time limit for release of seized articles and no sufficient reasons

were given for retention of seized articles, it was held that order rejecting the application was not valid.

Other Relevant Provisions:

(1) | Seized money will be first utilized in the discharge of liability as referred to in (i) & (ii) above.

(2) | If such money is not sufficient to meet the aforesaid liability then balance liability may be recovered by

sale of seized asset.

If any excess proceed is there, that will be refunded to the assessee with interest @ 0.5% per month or part

of the month for the period which will start from the expiry of 120 days from the date of panchnama (i.e.

date of completion of search) to the date of completion of assessment.

"RECENT JUDICIAL PRONOUNCEMENT?”

» Consequent to a search in the premises of the assessee, some gold bars were seized from the locker. The
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assessee voluntarily disclosed some income during the course of search. The assessee filed an application
for sale of the gold bars and adjustment of tax liability on undisclosed income out of the sale proceeds. This
would obviate his liability to pay interest under sections 234B and 234C.

» Section 132B(1)(i) uses the expression “the amount of any existing liability” and “the amount of the
liability determined”. The words “existing liability” postulates a liability that is crystallized by
adjudication; Likewise, “a liability is determined” only on completion of the assessment. Until the
assessment is complete, it cannot be postulated that a liability has been crystallized.

»  As per the first proviso to section 132B(1)(i), the assessee may make an application to the Assessing Officer
for release of the assets seized. However, he has to explain the nature and source of acquisition of the asset
to the satisfaction of the Assessing Officer. Therefore, in the present case, the first proviso to section
132B(1)(i) would not be attracted. [Hemant Kumar Sindhi & Another v/s CIT (All)]

Section 133: Power to call for information.-

The AO or CIT (Appeals) may-

(6) | require any person, including a banking company, to furnish information or furnish account statement

which will be useful or relevant to any inquiry or proceedings under the Act.

However the power in respect of an inquiry, in a case where no proceeding is pending, shall not be

exercised by the assessing officer, (other than Joint Director, an Assistant Director or a Deputy Director),

with out the prior approval of Director or Commissioner.

Section 133A: Power Of Survey.-

Eligible place of survey:

Any place at which business or profession or an activity for charitable purpose is carried on.
Explanation:
= Any place at which books or other documents or assets relating to business / profession or charitable

activity are kept will be deemed as place of business / profession or charitable activity.

Limitation / Timing restriction on entry for survey:

(i) | At place of business / profession: may enter in business hours only;

(ii) | At any other place: may enter after sunrise but before sunset.

= Survey proceedings may be continued after the aforesaid timing. [N.K. Mohnot (Madras -HC)]

Survey conducting authority, during the survey, may —

(1) | Require the person concerned for providing necessary facilities

— 1n inspection of books,

— 1in checking / verification of cash, stock or other assets as available there,
and for providing of useful / relevant informations as required.

(2) | Place identification marks on inspected books / other documents by him.
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(3) \Jmpound and retain inspected books or other documents/
Subject toe....i
v v
Recording of Reasons AND {period of Retention > 15 working daE

—v'
Approval of CIT or above is required.

(4) | Make a list of cash, stock or other assets checked / verified by him.

(5) | Record the statement of any person which may be relevant or useful for any proceeding under the Act.

The income-tax authorities would also have the power to collect information and record the statements of any

of the persons concerned at any time after any function, ceremony or event, if they are of the opinion that
having due regard to the nature and extent of the expenditure incurred, it is necessary to do so. EZGHREERLYE))

¢ An income-tax authority conducting a survey shall on no account, remove or cause to be removed from
the place wherein he has entered, any cash, stock or other valuable article or thing.

DS / TCS SURVEY: SECTION 133A(2A)

» An income tax authority has the power to conduct survey for the purpose of verifying that TDS/ TCS has

been made as per the provision of TDS / TCS chapter.

» For this purpose, he may enter at any place of business / profession after sunrise but before sunset.

Survey conducting authority may:
= require the deductor / collector or other concerned person for providing necessary facilities in inspection

of books / other documents; require information in relation to such matter.
= Place identification marks on inspected books / other documents.

= Record the statement of any person which may be relevant or useful for any proceeding under the Act.

But, survey conducting authority shall not:

— impound and retain any books / other documents; or make a list of any cash, stock, other assets.

Explanation:
“Income tax authority” means an income-tax authority sub-ordinate to Principal Director General or

Director-General or Principal Chief Commissioner or Chief Commissioner, as the case may be, specified by

the Board. As amended by F. A., 2022

Section 133B: Power to collect certain information:-

— For the purpose of collecting relevant or useful information as prescribed by the Board,

— An income tax authority may enter at any place of business or profession and require the concerned
available person for furnishing of the same.

» For the aforesaid purpose, income tax authority may enter only in business hours, and shall not remove

any books or assets from such place.

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 235



© SATISH MANGAL (9350647377, Join our Telegram Channel: CA Satish Mangal (DT)

PENALTIES

“PENALTIES AND PROSECUTIONS”

Section 270A: Penalty for under reporting and misreporting of income:-

» Assessing officer, CIT(A) or CIT may levy penalty on a person who has under reported his income.

» Quantum of penalty: 50% of tax on under-reported income. However, if case of under-reported income falls

CASES OF UNDER-REPORTED INCOME

QUANTUM OF UNDER-
REPORTED INCOME

under the specified circumstances of misreporting of income, then, instead 50%, 200% penalty shall be levied.

MANNER OF COMPUTATION OF
TAX ON UNDER-REPORTED
INCOME

(1) |If Return has been furnished and Income assessed Tax on [ Under-reported Income +
income has been assessed for the first ) Income determined u/s 143(1)]
time (i.e. assessment made for first time) Income determined u/s “)

AND 143(1) Tax on Income determined u/s 143(1).
Income assessed > Income determined
u/s143(1)

(2) |If No return has been furnished or | (a) In case of assessee | (a) Tax on under reported income
return has been furnished for the first other than individual as if it were the total income.
time u/s 148 and assessment made for or HUF:
first time Amount of income

AND assessed
Income assessed > Basic Exemption Limit | (b) In case of Individual | (b) Tax on (under-reported income
or HUF: + BEL) as if it were total
Amount of Income income of assessee
assessed (-) BEL
(3) | Where income is not assessed for first Reassessed Income Tax on [Under-reported Income +
time i.e. case of re-assessment (-) Earlier assessed Income]
AND Earlier assessed Income ()
Reassessed:co'me > Earlier assessed UEr B sl
Income

(4) | If Returned income is a Loss but on G Asvessed Toss Tax on under-reported income as if
assessment: (-) it were total income of the assessee.
(i) Loss is reduced, or Loss as per section

143(1)
(ii) is converted into income. (ii) Assessed income
Loss as ];()e)r section
143(1)
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(5) |In case of reassessment and on | Loss /Income reassessed | Tax on under-reported income as if
reassessment Loss in  assessment (=) it were total income of the assessee.
immediately before such reassessment is Loss assessed in
reduced or converted into income. preceding assessment

order

Case of under-reported income arising out of intangible addition: Section 270A(4)&(5)

If in any year any unexplained investment, etc. found, for which, assessee claims that it has been created out
of intangible addition made in past years, then,

(i) | If intangible addition of latest preceding vear is more than such unexplained item:

Intangible addition upto the extent of such unexplained item will be treated as under-reported income of

such latest preceding year (i.e. first preceding year).

(ii) | If intangible addition of first preceding year in less than such unexplained item:

= Intangible addition of first preceding year will be treated as under reported income of that first preceding
year, and

= Intangible addition made in year immediate preceding to the first proceeding year which is sufficient to
cover the balance unexplained item will the treated as under reported income of that immediate
preceding year, and so on.

Section 270A(6): Exclusions from under-reported income
(i.e. Cases not liable for penalty u/s 270A)
S —

ha s T/ I L h V4
v v v Ty

l T

| T | T
| | | |
| o |
Assessee offered | Addition | Incase of an expense | Addition made |  Where
| . |
explanation I made | incurred for personal | on the basis of | undisclosed
| | . | |
(+) : on | and business purpose | report of TPO : income is
I : |
LT. Authority is satisfied | account | \(_"e' composite expense)/ : whereas | detected in
that | of ' N ' assessee | search and
y | I Assessee on his own I . |
v v | estimate : ' maintained | penalty is
Such & Assessee ' | disallowed certain | |
< | (like, dueto | . " .| recordu/s 92D | leviable u/s
explanation has | loweE P | portion of such expense in | andreported | 271AAB
Is Hediosd | S computation of his : _ : :
_ T Rate) | _ | such transaction |
bonafide. all material : | tncome : w/s 92E :
facts l | But | |
related i | Income tax authority has | i
e : i enhanced such i :
| | disallowance. | |
| | | |
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Section 270A(9):

Cases of misreporting of income
S —

A

bogus expense)

v : v | y ‘ v ' v | v
Where facts i Any investment i Expense i Any false i If any i Where report u/s 92E
have been : has not been : claimed not : entry : receipt is : has not furnished in
suppressed or : recorded : substantiated : recorded in : not : respect of international
misrepresented : in : by any evidence : the books : recorded : transaction or specified
: books. i (i.e. claim of i of A/C i i domestic transaction.
|
| | | | |

» Double penalty is not possible in respect of same amount.

Section 270AA: /mmunity from imposition of penalty, etc..-

Assessee may make application for immunity .
f Penalty u/s 270A and Prosecution u/s 276C or 276CC.
rom....
Relevant conditions for application.... (i) Assessee has paid the demand of tax and interest as
raised under an order of assessment or re-assessment u/s
143(3) or 147, and
(ii) He has not filed an appeal against such order of
assessment or re-assessment.
Time Limit for application.... One month from the end of the month of receipt of such
order of assessment or re-assessment.
If conditions of pre-payment of tax & interest AO Shall:
: : v
and non-filing of appeal are satisfied........... v V.
Grant AND Pass his order after
Immunity the expiry of time
o limit of appeal_./
Then s
. ) Ordes 4":: Appeal (x)
against | U o—® __ "
Assessee u/s
143(3) Revision (x)
or 147 Application
In case of misreporting of income... AO shall NOT grant immunity i.e. reject such application.

Acceptance / Rejection order by AO u/s 270AA
v
v v

In case 01; rejection order... | Shall be
will be passed only after giving an : Final.
which application for immunity is received. | opportunity of being heard to assessee. :
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L [JCH If application for immunity is rejected, then, assessee may file appeal against such assessment / re-

assessment order as passed u/s 143(3)/ 147, and, for this purpose, time limit for appeal will be extended by the

period commencing from date of application and ending on the date on which rejection order u/s 270AA is
received by the assessee. [Part of Section 249]

Section 271AAC (i.e. Exception to section 270A): Penalty in respect of certain income:-

Applicability In case of deemed income, as referred to in section 68, 69, 69A, 69B, 69C, and 69D
(like, unexplained investment, unexplained money, etc.)

Quantum of Penalty | 10% of tax payable u/s 11SBBE.

Exceptions (1) If such assessee
v v
Disclosed such income in [,y | Paid tax as per section 115BBE up to
current year return, the end of current year.

(2) If penalty is leviable u/s 271AAB (i.e. detection has been made during the search).

Section 271AAB:- Penalty where search has been initiated:-

Section 271AAB - Applicability in case of initiation of search u/s 132

(" Assets/ entry in * Jmeans Undisclosed income of Specified Year of search;
personal diary, etc. Previons T
As which represents the Year But
found income of specified Year _._’ D‘lil e for Before
in < previous year - not e 1 ROI - Not the
course | recorded in officially (a) 30% : ) 60% expired. ... date
of maintained books of : And Bk N
search account or other Applicable only if | If case is not covered | A coccce has N
documents: such assessee... | in clause (a). il file his
3 o
\_  Bogus expense + % il
¥ L 4
: . \ v
In a statement as given during search: — Pays tax & interest on such & Files ROI including such
—  Admit such undisclosed income, “_ undisclosed income undisclosed income _,
—  Specify the manner of deriving —“\/’
such income & prove it. up to Sl.]e(‘,lfied date
¥ viz

v
_For expired i.e. immediate preceding year ,
v
Date on which time allowed in notice u/s 153A
(for filing of ROI) expires.

v
For year of search,
* SV

Due-date u/s 139(1)

Section 271AAD: Penalty for false entry, etc., in books of account:- F.A. 2020

(1) Without prejudice to any other provisions of this Act, if during any proceeding under this Act, it is found
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that in the books of account maintained by any person there is—
a false entry; or an omission of any entry which is relevant for computation of total income of such person,
the AO may direct that such person shall pay by way of penalty a sum equal to such false or omitted entry.

(2) Without prejudice to the provisions of sub-section (1), the AO may direct that any other person, who causes

the person referred to in sub-section (1) in any manner to make a false entry referred to in that sub-section,
shall pay by way of penalty a sum equal to the aggregate amount of such false or omitted entry.

Explanation: For the purposes of this section, ''false entry'" includes use or intention to use—
(i) forged /falsified documents such as a false invoice or, in general, a false piece of documentary evidence; or
(i1) invoice in respect of supply or receipt of goods or services or both issued by the person or any other person

without actual supply or receipt of such goods or services or both; or

(iii) invoice in respect of supply or receipt of goods or services or both to or from a person who does not exist.

Common Amendment for section 271AAB, 271AAC and 271AAD: Inserted by F.A. 2022

With effect from 1* April, 2022, the Commissioner (Appeals) will have power to levy penalty under these
sections 271AAB, 271AAC and 271 AAD along with the Assessing officer.

Section 275 : Time Limit for Passing the Penalty order :-

Time limit for passing of penalty order by the AO

;Y—/
L, Wwhichever —

whichever is later is later
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. completion of assessment
proceedings,

roceedings,**
whichever is later** P £5:

v i v
lllcase of Penalty for under-reporting of incoT_e/ \In any other case
¢ YT : ¢ "
Situations :  Six months from the end of the
: month in which penalty proceedings
If against assessment order (having such under-reported income)... have been initiated.
v
¥ —
Appeal (¥') Revision application is Neither appeal nor
@ filed u/s 264 krevision has been ﬁled/
| v e | 5
If such appeal is finally ended | If further appeal is filed : o — : v v
__ onCIT(A)Level  , | toITAT (i.c. matter gone | . . = | Sixmonths OR  31"March
$Y : to ITAT level) : s s : from the : of year of
One year from the end of the : . o } ; : end of the : completion
o , , i Six months from the end ;| monthin | hof |
financial year in which order of | . . | 4 , month o I of
: . i of month in which order |  Which | initiation of |
CIT(A) is received by the CIT . , | : | Initlation of | assessment
i of ITAT is the received by |  orderis | ! .
OR I | | penalty I proceedings
5 I the CIT, OR | passed by | di I
31" March of year of [ i | | proceedings |
. I 31" March of yearof | the CIT. | !
completion of assessment ! | | (SCN)
[ | |
[ | |
| I I
! | |
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Section 273A: Power to reduce or waive penally in certain cases.-

(1) Suo-motu Reduce hich - Imposed
MAY whic
CIT or or Penalty /s 270A —— )
On application Waive been or
of assessee Imposable
(v)
But , Shall ise thi if he is Satisfied that —
X Bu all exercise this power if he is Satisfied that -
assessee......
has co-operated has paid/made satisfactory +) Before detection oahis under reported income by AQO:
In assessment s arrangement for payment Assessee has made full and true disclosure of such
enquiry of tax and interest income.
?) Under-reported income > 5 Lacs CTTshall his arder
IF Then
or with the approval of
Aggregate amount of under-reported income > 5 Lacs DG/ CCIT.
SN _
—
[If application relates to more than one year]
3) o Lonee Under section 273A(T) Olferj _— » Assessee shall not be entitled to
(+) Pass that.. any relief under this section.
In favour of assessee )
On application ——" Reduce / waive ANY PENALTY payable under this Act,
@) and Or
CIT After recording Stay / Compound of recovery proceedings.
reasons
But
> \sgall exercise this power if he is satisfied thab
. v sl .
v v
Non-exercising of power (+) Assessee has co-operated in assessment’s
would cause genuine hardship enquiry and recovery proceedings.
Amount of penalty > 1 Lac then
= [F or CIT shall pass his order
\iAggregate amount of penalties > 1 Lac/ with the approval of
v e DG/CCIT.
[If application relates to more than one penalty]
Time limit for passing order w/s 273A(4): 12 months from the end of the month of receipt of application.
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THE VARIOUS DEFAULT AND RELATED PENALTIES ARE GIVEN IN THE FOLLOWING TABLE:

Section

Nature of default

Penalty leviable

271A | Failures to keep and maintain books, < 25000/-
document, etc., as required 44AA.
271B Failure to get accounts audited or furnish a | Y2 % of total sales, turnover, or gross receipts, etc.
report of audit as required u/s 44AB. or ¥ 1,50,000, whichever is less.
271C Failure to deduct tax at source, wholly or
partly, under section 192 to 196D or failure Amount equal to tax not deducted or paid.
to pay wholly or partly the tax required
under proviso to section 194B.
271CA | Failure to collect tax at source as per the Amount equal to tax not collected.
provisions of chapter of TCS
271D Taking or accepting certain loan and deposit | Amount equal to loan or deposit or specified sum
or specified sum in contravention of the taken or accepted.
provisions to section 269SS.
271DA | Receipt of any sum in contravention of the Amount equal to such receipt.
provisions to section 269ST.
271DB | Fails to provide facility for accepting | ¥ 5,000/- for every day during which such failure
payment through the prescribed electronic continues.
modes u/s 269SU
271E Repaying any loan or deposit or specified Amount equal to loan or deposit or specified
advance referred to in section 269T in advance so repaid.
contravention of its provisions.
271FA | Failure to furnish Statement of financial T 500/- for every day during which the failure
transaction or reportable account as required continues, ¥ 1,000/- for each day for the period
u/s 285BA(1) with in the prescribed time (i.e. | beyond the time allowed under the notice issued
31% May). u/s 285BA(5) for furnishing such statement.
271FAA | Failure to furnish Accurate Statement of 35,0000
financial transaction or reportable account
(a) Failure to deliver a copy of quarterly | Minimum Penalty : 10,000/-
271H statement of TDS / TCS w/s 200(3) /| Maximum Penalty : 1,00,000/-
206C(3), OR But no penalty shall be levied for the failure referred
(b) Furnishing incorrect information in the | to in clause (a), if the person proves that after
statement which is required to be | depositing TDS/TCS along with the fee and interest,
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delivered under sub-section (3) of section
200 or section 206C.

if any, he had delivered the statement referred to in
section 200(3)/206C(3) with in one year from the
time prescribed for delivering such statement.

271-1

Failure to furnish information u/s 195(6) or
Furnishing incorrect information

< 1,00,000

271-J

Where AO or CIT (A) finds that a
Chartered Accountant or a Merchant

Banker or a Registered Valuer has

furnished incorrect information in any

report or certificate furnished under any
provision of the Act or Rules

10,000 for each failure / default

271K

Applicable
from
1** April, 2021

Failure to -

» deliver a statement (i.e. a statement to
prescribed Income tax Authority about
donations received during the year)

— by research association, university, college
or other institution as referred to in section
35(1)(ii) / (iia) / (iii), as required u/s
35(1A)(i), or

— by the institution or fund as required u/s

80G(5)(viii); or

furnish a certificate (i.e. a certificate of

donations to the donors) as required u/s

35(1A)(ii), or u/s 80G(5)(ix)

Minimum Penalty : 10,000/-
Maximum Penalty : 1,00,000/-

272A

Failure to comply with summon issued
u/s 131 (Issued for books / attendance).

Failure to comply with a notice or u/s 142
(1) or u/s 143(2) or direction u/s 142(2A)

Failure to furnish TDS or TCS certificate

Failure to furnish the return of income
u/s 139(4C)/139(4A) or to furnish within
the time allowed therein.

<10,000

T 500 per day during which the failure continues.
However, in respect of penalty for failures in relation
to TDS or TCS certificate shall not exceed the
amount of TDS or TCS as the case may be.

272B

Failure to comply with the provisions of
section 139A (i.e. PAN) in any manner.

< 10,000

272BB

Failure to comply with section 203A i.e. Tax
Deduction Account Number (TAN).

10,000
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PROSECUTIONS

RELEVANT CIRCUMSTANCES - WHEN ASSESSEE BECOMES LIABLE FOR PROSECUTION

Rigorous Imprisonment and Fine

Section Nature of Offence — ;
Minimum Maximum
Dealing with seized assets in contravention of
275A | order of Deemed / constructive seizure or order of
restraint under section 132.
Any period up to 2 years (and fine also)
275B Failure to afford facility to inspect records
maintained on electronic media.
276B Failure to deposit — tax deducted at source or tax
payable under proviso to section 194B. 3 months (with fine) 7 years (with fine)
276BB | Failure to deposit tax collected at source u/s 206C
Attempt to evade any tax, penalty or interest
276C(1) | Case I : If such amount involved exceeds ¥ 25 Lacs | 6 months (with fine) 7 years (with fine)
Case II: In any other case 3 months (with fine) 2 years (with fine)
276C(2) Attempt to evade the payment of any tax, penalty [ 3 months (with fine) 2 years (with fine)
or interest.
Failure to file return in time wu/s 139(1), or in
response to notice u/s 142(1) / u/s 148 /u/s 153A
Case I: If tax tried to be evaded exceeds T 25 Lacs 6 months (with fine) 7 years (with fine)
Case II: In any other case 3 months (with fine) 2 years (with fine)
aT0LE Note: No prosecution if —
(a) The return is filed before the expiry of the assessment year or a return is furnished by him w/s
139(8A) within the time provided in that sub-section; or
(b) Tax payable by such person, not being a company, on regular assessment as reduced by TDS,
TCS, advance tax and self assessment tax paid before the expiry of assessment year does not
exceed T 10,000/-.
D FallL‘ll'e to produce bool.{s and. documents as Any periad up to one 1 year (with fine)
required w/s 142(1) or willful failure to comply year (with fine)
with direction u/s 142(2A) to get accounts audited.
Falsification of books of accounts / documents, etc.
277A | to enable any other person any tax, penalty or 3 months (with fine) 2 years (with fine)
interest chargeable / leviable under the Act.
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AMENDMENT MADE BY FINANCE ACT, 2022: /nclusion of Section 276BB under the ambit of sections

278A and 278AA -

Background:

» Section 278A provides for the prosecution of a person who has been convicted and is again convicted for the
same offence. For the second and subsequent offences, he shall be punishable for a term that shall not
be less than 6 months but may extend to 7 years and with a fine.

» Section 278AA provides that no person shall be punishable for failure, if he proves that there was

reasonable cause for such failure.

Amendment by the Finance Act, 2022:
Both the sections have reference of section 276B, i.e., prosecution if a person fails to deposit TDS. However,

the reference to Section 276BB, which deals with prosecution if a person fails to deposit (TCS), was not there.
» Accordingly, this Finance Act has inserted reference of Section 276BB in Section 278A and Section 278AA.

"RECENT JUDICIAL PRONOUNCEMENT?”

On the issue that can penalty under section 271C be levied for the non- remittance of the tax deducted
at source under Chapter of TDS to the credit of the Central Government, the High Court has held that

so far as failure on the part of the assessee to remit the tax recovered at source is concerned, there cannot
be any justifying circumstance for delay in remittance because the assessee cannot divert tax recovered
for the Government towards working capital or any other purpose. Thus, the defence available under
section 273B does not cover failure in payment of recovered tax.

Hence, penalty u/s 271C for both non-deduction of tax at source and non-remittance of tax deducted at
source would be attracted. [CIT (TDS) v/s Eurotech Maritime Academy Pvt. Ltd.(Ker)]

m Section 271C provides that if any person fails to

(a) deduct the whole or any part of the tax as required by or under the provisions of Chapter of TDS; or

(b) pay the whole or any part of the tax as required by or under the second proviso to section 194B,

then, such person shall be liable to pay, by way of penalty, a sum equal to the amount of tax which such
person failed to deduct or pay as aforesaid.

On a plain reading of section 271C, it appears that penalty under this section is attracted only if a person
fails to deduct the whole or any part of the tax as required to be deducted at source under any provision of
Chapter of TDS. For failure to remit tax deducted at source to the credit of the Central Government,
prosecution u/s 276B would be attracted. As per section 276B, such offence would be punishable with
rigorous imprisonment for a term which shall not be less than three months but may extend to seven years
and with fine.

However, the Kerala High Court has decided that penalty under section 271C is also attracted for failure
to remit tax deducted at source. It has also opined that section 273B relief will not be applicable for such
failure. This may lead to an inference that both penalty under section 271C and prosecution u/s 276B

would be attracted where there is a failure to remit tax deducted at source.
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“DISPUTE RESOLUTION”

Background:

» In order to provide early tax certainty to small and medium taxpayers, with effect from 1st April, 2021,

new scheme of Dispute Resolution has been formulated for constitution of one or more Dispute
Resolution Committee(s) (DRC).

Section 245MA: D/ISPUTE RESOLUTION COMMITTEE .-

(1) | Constitution of Dispute Resolution Committee:

v" The Central Government is empowered to constitute, one or more Dispute Resolution Committees.
— Dispute Resolution Committee would resolve dispute

— in the case of such persons or class of persons, as may be specified by the CBDT,

— who opt for dispute resolution under this Chapter

— in respect of dispute arising from any variation in the specified order in his case and

— who fulfils the specified conditions.

(2) | Meaning of Specified order:

» Specified order means such order, including draft order, as may be specified by the CBDT, and,

(i) | aggregate sum of variations proposed or made in such order does not exceed ¥ 10 lakhs.

(ii) | such order is not based on
- search initiated under section 132 or

- requisition under section 132A in the case of assessee or any other person or
- survey under section 133A or
- information received under an agreement referred to in section 90 or section 90A.

(iii) | where return has been filed by the assessee for the assessment year relevant to such order, total
income as per such return does not exceed ¥ 50 lakh.

(3) | Specified Conditions:
Specified conditions in relation to a person means a person who fulfils the following conditions:

(i) | He should not be a person,

(A) |in respect of whom an order of detention has been made under the provisions of the

Conservation of Foreign Exchange and Prevention of Smugeling Activities Act, 1974.

» Such order of detention should not have been revoked before the expiry of the time
stipulated under the relevant provisions of such Act, either on the basis of report of

Advisory Board or review under the relevant provisions of that Act.

» Further, such order of detention should not have been set aside by a court of

competent jurisdiction. [Proviso to clause (a)(I)(A) of Explanation to section 245MA]
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(B) |in respect of whom prosecution has been instituted and he has been convicted for any
offence punishable under the provisions of-
» Indian Penal Code,
Unlawful Activities (Prevention) Act, 1967,
Narcotic Drugs and Psychotropic Substances Act, 1985,
Prohibition of Benami Transactions Act, 1988,

YV V. VY V

Prevention of Corruption Act, 1988 or
» Prevention of Money-laundering Act, 2002;

(C) | in respect of whom prosecution has been initiated by an income-tax authority for any
offence punishable under

— this Act or

— the Indian Penal Code or

— for the purpose of enforcement of any civil liability under any law, or
» such person has been convicted of any such offence consequent upon the prosecution

initiated by an income-tax authority;

(D) | who is notified under section 3 of the Special Court (Trial of Offences Relating to
Transactions in Securities) Act, 1992;

(ii) | He should fulfill such other conditions, as may be prescribed.

(4) | Powers to reduce or waive any penalty imposable under this Act or grant immunity from prosecution:

» The Dispute Resolution Committee shall have the powers to reduce or waive any penalty
imposable under the Income-tax Act, 1961 or grant immunity from prosecution for any offence
punishable under the Act in case of a person whose dispute is resolved under this Chapter.

(5) | Faceless Scheme for Dispute Resolution:

» The Central Government may make a scheme, by notification in the Official Gazette, for dispute
resolution under this Chapter, so as to impart greater efficiency, transparency & accountability by —
(a) eliminating the interface between the Dispute Resolution Committee and the assessee in the
course of dispute resolution proceedings to the extent technologically feasible;
(b) optimising utilisation of the resources through economies of scale and functional specialization;

(c) introducing a dispute resolution system with dynamic jurisdiction.

Amendment by the Finance Act, 2022: Power of AO (o give effect to order of DRC:-

Purpose of amendment:

After the resolution of the dispute by the DRC, the assessed income of the person, who had applied to DRC, has
to be determined which will be followed by, inter-alia, initiation of penalty proceedings, if any, and issuance of
demand notice under section 156. However, the existing provisions of the said section do not contain any
provision which will enable the Assessing Officer to pass an order giving effect to the order or directions of
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the Dispute Resolution Committee under the said section.

Therefore, it is proposed to insert a new sub-section (2A) to this section to enable the Assessing Officer to pass
an order giving effect to the resolution of the dispute by the DRC which provides as follows:.

— Notwithstanding anything contained in section 144C,
— upon receipt of the order of the Dispute Resolution Committee under this section,
— the Assessing Officer shall,—

(a) in a case where the specified order is a draft of the proposed order of assessment u/s 144C(1), pass an order

of assessment, reassessment or recomputation; or
(b) in any other case, modify the order of assessment, reassessment or recomputation,

— in conformity with the directions contained in the order of the Dispute Resolution Committee

— within a period of one month from the end of the month in which such order is received".

Note: Although DRC is an alternate dispute resolution mechanism itself, a taxpayer may opt for approaching
either the Dispute Resolution Panel under section 144C or the DRC under section 245MA, and the AO shall pass
the final order in conformity with the order by the DRC even in the case of an eligible assessee."

Notification No. 26/2022 and 27/2022 dated 05.04.2022: Dispute Resolution Committee and E-Dispute Resolution

Scheme, 2022:-

In order to provide early tax certainty to small and medium taxpayers, a new scheme of Dispute Resolution has
been formulated with effect from 1st April, 2021 for constitution of one or more Dispute Resolution Committees
(DRCs). Under section 245MA, the Central Government is empowered to constitute one or more dispute

resolution committees, in accordance with the Rules made under the Act.

Accordingly, Part IX-AA Dispute Resolution Committee has been inserted in the Income-tax Act, 1961, which
comprises of Rules 44DAA, 44DAB, 44DAC and 44DAD.

Rule 44DAA - Constitution of Dispute Resolution Committee:

(1) Constitution of DRC - The Central Government would constitute a Dispute Resolution Committee
(DRC) for every region of Principal Chief Commissioner of Income-tax for dispute resolution.

(2) Composition of DRC - Each DRC would consist of 3 members, as under:-

i. 2 members would be retired officers from the Indian Revenue Service (Income-tax), who have held
the post of Commissioner of Income-tax or any equivalent or higher post for five years or more;
and

ii. 1 serving officer not below the rank of Principal Commissioner of Income-tax or Commissioner of

Income-tax as specified by the Board.
(3) Time period - The members would be appointed by the Central Government for a period of 3 years.

(4) Fee to be paid to member - The Central Government may fix a sum to be paid as fee to a member,
who is retired officer, on a per case basis, along with a sitting fee, so decided by the Board.
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(5) Decision of DRC - The decision of the DRC shall be by majority.

(6) Removal of member - The Central Government may remove any member from the DRC after

recording reasons in writing and after giving an opportunity of being heard.

Rule 44DAB - Application for resolution of dispute before the DRC:

Such persons or class of persons, as may be specified by the Board, and who fulfill the specified conditions may
opt for dispute resolution under Chapter XIX-AA in respect of dispute arising from any variation in the specified
order in his case. Such person has to make an application for resolution of dispute before the DRC in the
prescribed form accompanied by a fee of * 1,000.
Meaning of specified condition - Person fulfilling the specified conditions means —

(i) aperson in respect of whom the conditions mentioned otherwise in section 245MA are satisfied; and

(i) proceedings under the Black Money (Undisclosed Foreign Income and Assets) and Imposition of Tax

Act, 2015 have not been initiated for the assessment year for which resolution of dispute is sought.

Time limit for filing application - Such application has to be filed —

Case Time limit

(1) | In cases where appeal has already | within such time from the date of constitution of the Dispute
been filed and is pending before | Resolution Committee, as may be specified by the Board

the Commissioner (Appeals)

(i1) | in any other case within one month from the date of receipt of specified order

Meaning of specified order

“Specified order”, in relation to a dispute under section 245MA, means:—

(a) a draft order as referred to in section 144C(1) in respect of a person in whose case variation arises as a
consequence to order of the TPO passed under section 92CA(3) or a non-corporate non-resident;

(b) an intimation under section 143(1) after processing income-tax returns or under section 200A(1) after
processing of TDS statements or section 206CB(1) after processing of TCS statements, where the
assessee or the deductor or the collector objects to the adjustments made in the said order;

(c) an order of assessment or reassessment, except an order passed in pursuance of directions of the Dispute
Resolution Panel;

(d) a rectification order made under section 154 having the effect of enhancing the assessment or reducing

the loss; or

() an order made under section 201 or an order made under section 206C(6A) deeming a person as an
assessee-in-default for failure to deduct/collect tax at source or remit the same as required under the

Act, after deduction/collection [the variation in the specified order relating to default in deduction or
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collection of tax at source would refer to the amount on which tax has not been deducted or collected in
accordance with the Act]

and in respect of which the following conditions are satisfied, namely:—

(A)
(B)

©

the aggregate sum of variations proposed or made in such order does not exceed ~ 10 lakh;

the return has been furnished by the assessee for the assessment year relevant to such order and the total

income as per such return does not exceed ~ 50 lakhs; and
the order in the case of the assessee is not based on,—

(I) search initiated under section 132 or requisition made under section 132A in the case of the

assessee or any other person; or
(I) survey carried out under section 133A; or

(Ill) information received under an agreement referred to in section 90 or 90A.

Screening of application by DRC

(1)

(i)

(iii)

(v)

(vi)

Examination of application - The DRC has to examine the application with respect to the specified
conditions and criteria for specified order. Upon such examination, where the DRC considers that the
application for dispute resolution should be rejected, it has to serve a notice calling upon the assessee to
show cause as to why his application should not be rejected, specifying a date and time for filing a

response.

Provision of opportunity of being heard - The assessee can request for an opportunity of being heard.
If the DRC receives a request from the assessee, it has to provide him an opportunity of being heard
through video telephony or video conferencing facility, to the extent technologically feasible.

Furnishing response to SCN within the specified date -The assessee has to furnish a response to the
show-cause notice referred to in (i) above within the specified date and time or such extended time as

may be allowed on the basis of application made in this behalf, to the DRC;

Rejection of application by DRC - The DRC may, after considering the response furnished by the
assessee, reject the application or proceed to decide the application on merits in accordance with the
procedure laid out in (v) and (vi) below. Where no such response is furnished by the assessee, the DRC
may reject the application [In such a case, the assesee may file an appeal to the Commissioner
(Appeals). The period taken by the DRC in deciding on the admission has to be excluded from the
period available to file such appeal].

Communication of decision of DRC to assessee - The decision of the DRC that the application for
dispute resolution should be allowed to be proceeded with or rejected, has to be communicated to the
assessee on his registered e-mail address;

Submission of proof of withdrawal of appeal/application before DRP - Within 30 days of receipt of
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the communication that the application is admitted, the assessee is required to submit a proof of
withdrawal of appeal filed under section 246A or withdrawal of application before the Dispute
Resolution panel, if any, to the DRC or convey th at there is no aforesaid proceeding pending in his
case. If the assessee fails to do so, the DRC may reject the application.

Procedure to be followed by the DRC

(1)

(i)

(iii)

(iv)

Calling for records for further examination - Upon admission of the application and subsequent to
the receipt of the response of the assessee, the DRC may call for records from the income-tax authority
and further examine, as it may deem fit, with respect to the issues covered in the application;

Seeking report from Assessing Officer - The DRC may seek a report from the Assessing Officer on
the issues covered in the application or on any other issue arising during the course of proceedings;

Calling for further information - The DRC may before disposing off the application, call for further
information from the assessee or any other person by sending an email to his registered email address;

Submission of response within specified time - The assessee has to electronically submit its response
to the DRC, within the time specified or such time as may be extended by the DRC on the basis of an
application in this behalf;

Decision of DRC - After considering the material available on record, including any further information
or evidence received from the assessee, income-tax authority or any other person, the DRC may decide-

(a) to make modifications to the variations in specified order, which are not prejudicial to the interest
of the assessee, and decide for waiver of penalty and immunity from prosecution in accordance

with the provisions of rule 44DAC, and pass an order of resolution, accordingly; or

(b) to not make modifications to the variations in the specified order. However, the DRC may decide to
waive penalty and grant immunity from prosecution provisions in accordance with the provisions
of rule 44DAC, and pass an order of resolution accordingly. Such an order will be treated as an
order not prejudicial to the interest of the assessee; or

(c) to not make any modification to the specified order, and pass an order disposing off the application.
Such an order will be treated as an order ‘not prejudicial to the interest of the assessee’,

within six months from the end of the month in which application for dispute resolution is admitted by
the DRC. The order of the DRC for the resolution of a dispute has to be in accordance with the
provisions of the Act.

Serving copy of order to AO and assessee - The DRC has to serve a copy of the order of resolution or
order disposing off the application, as the case may be, upon the assessee and also the Assessing Officer
for giving effect to the same, if so required;

(vii) No appeal or reference will lie against the modified order - Where the specified order is an order of

the eligible assessee as referred to in section 144C(1), the assessee will not be eligible to file any
reference to the DRP or an appeal to the Commissioner (Appeals) against the modified order.
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(viii) Serving copy of modified order to assessee — The Assessing Officer has to serve a copy of the
modified order along with notice of demand upon the assessee specifying a date for making payment of
demand. No appeal or revision would lie against the modified order.

(ix) Assessee to furnish proof of payment of demand -The assessee has to furnish proof of payment of the
said demand to the DRC and also to the Assessing Officer.

(x) Grant of immunity from prosecution and waiver of penalty — The DRC shall, on receipt of
confirmation of payment of demand, by an order in writing, grant immunity from prosecution and
waiver of penalty if applicable, in accordance with the provisions of rule 44DAC.

Termination of dispute resolution proceedings

The DRC may, at any stage of the dispute resolution proceedings, if considered necessary, for reasons to be
recorded in writing and after giving an opportunity of being heard to the assessee, decide to terminate the
dispute resolution proceedings if, -

(i) the assessee fails to cooperate during the course of dispute resolution proceedings; or
(ii) the assessee fails to respond to, or submit any information in response to, a notice issued to him; or

(iii) the Committee is satisfied that the assessee has concealed any particular material to the proceedings or
had given false evidence.

(iv) the assessee fails to pay the demand as required in notice of demand.
Where the dispute resolution proceedings are terminated, the DRC has to intimate the income - tax authority

for taking necessary action as per the provisions of the Act.

Rule 44DAC - Power to reduce or waive penalty imposable or grant immunity from

prosecution or both under the Income-tax Act, 1961:

Conditions for grant of waiver of penalty or immunity from prosecution - The DRC, upon receipt of
confirmation from the assessee of payment of demand, should grant to the person who made the application for
dispute resolution under section 245MA, waiver of penalty imposable or immunity from prosecution or both, in
respect of the order which is the subject matter of resolution, if it is satisfied that such person has,

¢ paid the tax due on the returned income in full if available; and
e co-operated with the DRC in the proceedings before it.

Reasons to be recorded in writing - The DRC would grant such waiver of penalty or immunity from
prosecution or both, subject to such conditions as it may think fit to impose for the reasons to be recorded in

writing.

No immunity if prosecution proceedings were initiated before application - No immunity would, however, be
granted by the DRC in a case where the proceedings for the prosecution for an offence have been initiated before

the date of receipt of the application for dispute resolution from the assessee fulfilling the specified conditions.
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Withdrawal of immunity - An immunity granted to a person would stand withdrawn, if such person fails to
comply with any of the conditions subject to which the immunity was granted. On such withdrawal, the
provisions of the Income-tax Act, 1961 would apply as if such immunity or waiver had never been granted.

QYUESTIONS FOR YOUR PRACTICE

What is the need for constitution of Dispute Resolution Committee (DRC)? Can an assessee make

an application before DRC against an order which is based on information received under an agreement
referred to in section 90 or section 90A?

m

In order to provide early tax certainty to small and medium taxpayers, with effect from 15t April,

2021, new scheme of Dispute Resolution has been formulated for constitution of one or more Dispute
Resolution Committee(s).
Specified order does not include an order which is based on information received under an agreement

referred to in section 90 or section 90A. Thus, an assessee can not opt for dispute resolution before DRC in
respect of an order which is based on information received under an agreement referred to in section 90 or 90A.

Can an assessee opt for dispute resolution before DRC if prosecution for any offence punishable

under the provisions of the Indian Penal Code has been instituted against him and he has been convicted in
respect of the same under the said Act?

Dispute Resolution Committee would resolve dispute in the case of such persons or class of persons, as

may be specified by the Board, who may opt for dispute resolution under this Chapter in respect of dispute
arising from any variation in the specified order in his case and who fulfils the specified conditions.

Specified conditions in relation to a person means a person who inter alia is not a person in respect of
whom prosecution for any offence punishable under the provisions of the Indian Penal Code has been
instituted and he has been convicted of any offence punishable under the said Act.

Thus, a person in respect of whom any prosecution has been instituted and who is convicted of any

offence punishable under the Indian Penal Code, cannot opt for resolution of dispute before DRC.

Mr. Vijay furnished his return of income for A.Y.2022-23 declaring total income of ¥ 28,00,000. He
received an assessment order under section 143(3) on 26.11.2023 enhancing the total income for the
A.Y.2022-23 by ¥ 5,00,000. He is aggrieved by the said order and is desirous of knowing whether he can file
an application before the Dispute Resolution Committee (DRC). He informs you that no order of detention

has been made and no prosecution proceedings have been initiated or instituted against him under any law
for the time being in force. However, penalty under section 271D has been levied on him for failure to
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comply with the provisions of section 269SS. Can Mr. Vijay file an application before the DRC?

(i) If yes, what is the time limit for making an application to DRC against such order under the Income-
tax Act, 1961. He is also keen to know, whether, in case he is aggrieved by the order passed by the
DRC, can he file appeal against such order of DRC?

(i) Would your answer be different, if assessment order is based on information received under a
DTAA with Country X?

mEi@;pute Resolution Committee (DRC) would resolve dispute in the case of a person who opts for dispute
resolution under this Chapter in respect of dispute arising from any variation in the specified order in his case and
who fulfils the specified conditions. Specified order includes an assessment order passed under section 143(3),
where the aggregate sum of variations made vide such order does not exceed ¥ 10 lakh; the total income as per
such return furnished by the assessee for the assessment year relevant to such order does not exceed ¥ 50 lakhs
and such order is not based on search or requisition or survey or any information received under a DTAA.
Accordingly, in the present case, Mr. Vijay can file an application before DRC, since the assessment order
received on 26.11.2023 is a specified order and he satisfies the specified conditions on account of no order of
detention being made and no prosecution proceedings being initiated against him. Non-levy of penalty under
income-tax law is not a specified condition, therefore, the levy of penalty u/s 271D on him does not result in non-
compliance with the specified condition. Mr. Vijay has to file an application for resolution of dispute in the
prescribed form on or before 26.12.2023 1.e., within one month from the date of receipt of the specified order (by
excluding the day on which order of Assessing officer was received, in view of the provisions of section 268).
However, once a modified order is passed by the DRC, no appeal or revision would lie against such order.
If assessment order is based upon the information received under an DTAA entered with India, Mr. Vijay,

will not be eligible to make an application before DRC, since it is not a specified order.
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“ADVANCE RULINGS”

Section 245-N: Definitions:-

(a) ADVANCE RULING

means

Determination by the Board for Advance Rulings

in relation to ......

| ! }

v

Transaction of Tax liability of NR Tax liability of An issue which is
anon-resident | arisingoutof atransaction | resident applicant oK pending before an
applicant, i between resident i arising out of a i Income-tax
: applicant and such NR, : transaction of him, : authority or ITAT.
@ (iia) Notified resident (i.e. (iii) Notified
APPLICANT: resident whose tax liability resident
(ii) Resident dealing arising out of one or more (i.e. Public sector
(1) Non:residen with such NR transactions valuing <100 company)
crores or more)

Section 245-0B: Constitution of Board for Advance Rulings:-

(1) The Central Government shall constitute one or more Boards for Advance Rulings, as may be
necessary, for giving advance rulings under this Chapter on or after such date as the Central
Government may, by notification in the Official Gazette, appoint.

(2) The Board for Advance Rulings shall consist of two members, each being an officer not below the rank of
Chief Commissioner, as may be nominated by the Board.

Section 245-Q: Application for Advance Rulings : -

= An applicant desirous of obtaining an advance ruling under this Act, may make an application in such form
and in such manner as may be prescribed, stating the question on which the advance ruling is sought.

< Application shall be in quadruplicate (i.e. in four copies) and accompanied by the following fee:

(1) If applicant is public sector company [as referred to in section 245N(b)(iii)] 310,000
(2) In any other case, if transaction(s) value, in respect of which ruling is sought, -
(i) Does not exceed 100 crores <2.00,000
(ii)) Exceeds 100 crores but doesn’t exceed 300 crores < 5,00,000
(iii) Exceeds 300 crores < 10,00,000

= An applicant may withdraw an application within 30 days from the date of application.
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The Authority for Advance Rulings, in the case of MLK. Jain AAR No. 644 of 2004, has observed that
though section provides that an application may be withdrawn by the applicant within 30 days from the date

of the application this, however, does not preclude the AAR from permitting withdrawal of the application
after the said period with the permission of the AAR, if the circumstances of the case so justify.

Note: Aforesaid ruling will also be applicable under the new scheme i.e. Board for Advance Rulings.

< Where an application for advance ruling is made on or before 31.8.2021, in respect of which no order has
been passed or no advance ruling has been pronounced under section 245R before 1.9.2021 by the
Authority for Advance Rulings, such application along with all the relevant records, documents or
material, on the file of the Authority would be transferred to the Board for Advance Rulings and
shall be deemed to be the records before the Board for Advance Rulings for all purposes.

Section 245-R : Procedure on receipt of application : -

» Authority will send a copy to the Commissioner and necessary records may be called for.

» The Authority may, after examining the application and records, allow or reject the application.

But, in the FOLL%WING CASES, Board for Advance Rulings SHALL REJECT the application:-

v v v
() (i) (i)

If raised question in the application If raised question If raised question relates to a

in already pending as on the date of relates to determination

transactions which is designed

application in the case of applicant of FMV of any property for avoidance to tax.
If This will not apply in case
J’ : # application is made by public
Non-resident or resident \Public sector company, sector company [245N(b)(ii1)].
[except public sector company as 3 ¢ R
\{eferred to in section 245N(b)(iﬁz; In case of pendency before the Court.

* AN
In case of pendency before any
I.T. Authority or ITAT or Court.

If application is REJECTED, in such a case-

» Before rejection, an opportunity of being heard will be given to the applicant.
» Reasons for rejection will be given in rejection order.

» Copy of such order shall be sent to Applicant & CIT.

If application is ALLOWED., in such a case-

» After considering all the things, BAR shall pronounce its advance ruling on raised question in application.

» On request of applicant, BAR shall provide opportunity to applicant before its pronouncement of ruling.
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» Time-limit for pronouncement of Advance Ruling: 6 months from the date of application.

» Copy of such ruling shall be sent to Applicant & CIT.

Section 245-RR: Appellate authority not to proceed in certain cases: -

An Income tax Authority or the Appellate tribunal shall not proceed to decide the issue for which an
application has been made by the resident applicant (like, public sector company).

Section 245-S: Applicability of advance ruling :- Deleted w.e.f. 1°* September, 2021

£ whichthe ad linehas L
Section 245-W: Appeal to High Court:-

(1) | The applicant, or the Assessing Officer, on the directions of the Principal Commissioner / Commissioner,
may appeal to the High Court against any ruling pronounced or order passed by the Board for Advance
Rulings within sixty days from the date of the communication of that ruling or order, in such form and
manner, as may be prescribed. However, HC may admit belated appeal also (but upto 30 days bevond

the aforesaid time limit of 60 days).

(2) | The Central Government may make a scheme, by notification in the Official Gazette, for the purposes of
filing appeal to the High Court under sub-section (1) by the Assessing Officer, so as to impart greater
efficiency, transparency and accountability by—

(a) optimising utilisation of the resources through economies of scale and functional specialisation;

(b) introducing a team-based mechanism with dynamic jurisdiction.

Section 245- T: Advance ruling to be void in certain circumstances :-

Where the Authority finds, on a representation made to it by the Commissioner or otherwise, that an
advance ruling pronounced by it has been obtained by the applicant by fraud or misrepresentation of facts, ir
may, by an order declare such ruling to be void-ab-initio.

Thereupon, all the provisions of the Act shall apply (after excluding the period beginning with the date
of such advance ruling and ending with the date of the order declaring the advance ruling as void) to the

applicant as if such advance ruling has never been made.

"RECENT JUDICIAL PRONOUNCEMENTS”

(1) If prior to application before Board for advance rulings, AO has issued notice in standard pre-printed
format i.e. in general sense (not specifically mentioning about the subsequently raised issue in the

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 257



© SATISH MANGAL (9350647377, For Notes, Join Telegram Channel: CA Satish Mangal (DT) Advance Rulings

application), In such a case, such raised issue will not be treated as already pending, thus, application
can’t be rejected by the Board for advance rulings on the ground of pendency.
[Hyosung Corporation v/s AAR [2016] (Delhi)]
Assessee
Foreign Co.:
Supplied
Equipments
to Customers
ey }% ™) %
PY. 20);-;1 -1 5 AO Assessee AO
09-10 g = Co. Notice
Notice —— u/s
u/s
143(2) Application* 142(1)
To
In BAR Asking
Standard Y Informationabout
Pre-printed For Tax-Implicationin Equipment
Legal Position: Format Relation Supply
. ie. of Contracts
Section245R: ingeneral Equipment Supplied
Application = Raised sense To customers
Matter v InIndia
On the date Application*
of Application:
Valid =2?
Should NOT
be
Pending.
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“DEDUCTIONS TO BE MADE IN COMPUTING THE TOTAL INCOME”

Section 80-1A: Deduction in respect of profits and gains to Infrastructure Developer:-

Eligible Assessee Indian Company or group of Indian companies or any statutory body.

Eligible Business Developing, or operating and maintaining, or developing, operating and

maintaining any infrastructure facility.

Such development or operation and maintenance of infrastructure facility must start

on or before 31st March, 2017.
m In case of 1* April, 2017 onwards, deduction u/s 35AD may be claimed.

Sunset date

Quantum of deduction | 100% of profits derived such business.

Period of dedostion 10 consecutive years out of 20 years (15 years in case of port, airport, inland port) from

the year in which assessee develops and begins to operate such infrastructure facility.

» Audit of accounts of eligible business is mandatory and audit report must be furnished one month prior
to due date of filing of Return of income.

» This deduction is available to developer, not work contractor.

Meaning there by, if eligible business of this section is executed as a work contract awarded by any other

person, then, deduction will not be available to the person who executed the same.

“COMMON RELEVANT POINTS IN RELATION TO DEDUCTIONS u/s 80IA-80RRB and 10AA”

(1) | Computation of profit for the purpose of deduction:

@ It shall be deemed that such eligible business were the only source of income during the tax
holiday period (which will start from initial assessment year that would mean the first year from which
deduction has been claimed).

Important Case Laws:

Can unabsorbed depreciation of a business of an industrial undertaking eligible for deduction under
section 80-IA be set off against income of another non- eligible business of the assessee?

Decision:
The deeming provision contained in section 80-IA cannot override the provisions of section 70. The
assessee had incurred loss in eligible business after claiming depreciation. Hence, section 80-IA becomes

insignificant, since there is no profit from which this deduction can be claimed. It is thereafter that section

70 comes into play, whereby the assessee is entitled to set off the losses from one source against income

from another source under the same head of income. Therefore, assessee was entitled to the benefit of set
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off of loss of eligible business against profits of non-eligible business.

However, once set-off is allowed u/s 70(1) against income from another source under the same head, a
deduction to such extent is not possible in any subsequent assessment year i.e., the loss (arising on account
of balance depreciation of eligible business) so set-off u/s 70(1) has to be first deducted while computing
profits eligible for deduction u/s 80-IA in the subsequent year.

IT vis Reliance Energy Ltd. (2022)(SC):
Issue:
Does profit-linked deduction under Chapter VI-A have to be restricted to income computed under the head

“Profits and gains of business or profession™?

Analysis and Decision:

Relevant provisions of Income-tax Act, 1961:

Section 80-IA(1) provides for deduction@100% of the profits and gains derived from eligible business
referred to in section 80-IA(4), where the gross total income of an assessee includes any profits and gains

derived by an undertaking or enterprise from such eligible business.

Section 80-1A(5) requires computation of profits and gains of such eligible business as if such eligible
business is the only source of income of the assessee for the purpose of determining the quantum of
deduction.

Section 80AB provides that for the purpose of allowing deduction under any section included in Chapter
VI-A under the heading “C - Deductions in respect of certain incomes” in respect of any income of the
nature specified in that section which is included in the gross total income of the assessee, then, for the
purpose of computing the deduction under that section, the amount of income of that nature as computed in
accordance with the provisions of the Act (before making any deduction under Chapter VI-A) shall alone
be deemed to be the amount of income of that nature which is derived or received by the assessee and
which is included in his gross total income. This is notwithstanding anything contained in the respective
sections of Chapter VI-A.

Section 80A(1) stipulates that in computation of the “total income™ of an assessee, the deductions specified
in section 80C to section 80U shall be allowed from his “gross total income”.

Section 80A(2) provides that the aggregate amount of deductions under Chapter VI-A shall not, in any
case, exceed the gross total income.

Analysis:
A plain reading of section 80AB shows that the provision pertains to determination of the quantum of

deductible income in the "gross total income". Section 80AB cannot be read to be curtailing the width of
section 80-1A. It is relevant to take note of section 80A(1) which stipulates that in computation of the
"total income" of an assessee, deductions specified in section 80C to section 80U shall be allowed from his
"gross total income". Section 80A(2) provides that the aggregate amount of the deductions under Chapter
VI-A shall not exceed the "gross total income" of the assessee. Thus, section 80AB which deals with
determination of deductions under Part C of Chapter VI-A is with respect only to computation of deduction

on the basis of "net income".
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The essential ingredients of section 80-IA(1) are :
(a) the “gross total income” of an assessee should
include profits and gains;
(b)  those profits and gains should derived by an undertaking or an enterprise from a business referred to
in sub-section (4).
(c) the assessee is entitled to deduction of an amount equal to 100% of the profits and gains derived from
such business for ten consecutive assessment years; and
(d) in computing the “total income” of the assessee, such deduction shall be allowed.
The import of section 80-IA is that the “total income” of an assessee is computed by taking into account
the allowable deduction in respect of the profits and gains derived from the “eligible business”. The scope
of section 80-IA(5) is limited to determination of quantum of deduction u/s 80- IA(1) by treating "eligible
business" as the "only source of income". Sub-section (5) cannot be pressed into service for reading a
limitation of the deduction under sub-section (1) only to income under the head "Profits and gains of
business and profession".
For the purpose of calculating profit-linked deduction under any section of Chapter VI-A, loss sustained in
other divisions or units cannot be taken into account, as only profits from the eligible business have to be
taken into account as if it was the only source of income. Profits and gains from eligible business cannot be
reduced by the loss suffered in any other business owned by the assessee.
Decision:
The net profit made by the assessee from the “eligible business” covered under sub-section (4) (i.e., from
the assessee’s business unit involved in generation of power) represented income from the “eligible
business” under section 80-IA and was the only source of income for the purposes of computing deduction
under section 80-IA. The deduction admissible under section 80-IA could not be limited to income under
the head “Profits and gains of business or profession”, by setting-off losses from non- eligible business
against profits from eligible business.
Note: The issue arises in a case where loss from non- eligible business is being set-off against profits from
eligible business, which results in income under the head “Profits and gains of business and profession”
being lower than the profits from eligible business. In such a case, deduction under Chapter VI-A in respect
of profits from eligible business would not be restricted to income computed under the head “Profits and
gains of business and profession”. The same would however be restricted to gross total income as per the
requirement in section 80A(2).
For example, let us take the case of XYZ Ltd., an Indian company, for P.Y.2021-22. The following are the
particulars relating to the said company -

(i) Profits from eligible business - I90 lakhs,
(i) Loss from non-eligible business - 20 lakhs (which is set-off against profits from eligible business)
(iii) Income under the head “PGBP” — %70 lakhs [390 lakhs — 20 lakhs]

(iv) Gross total income — I85 lakhs
In this case, assuming deduction under section 80-IA is the only deduction under Chapter VI-A for XYZ
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Ltd., the same would not be restricted to ¥70 lakhs (being the income under the head “Profits and gains of
business or profession”). However, the same would be restricted to

385 lakhs, being the gross total income as per the requirement in section 80A(2).

If, in the above example, the gross total income was I95 lakhs (instead of I85 lakhs), then, the entire
profits of 90 lakhs from eligible business would be allowed as deduction u/s 80-IA.

This is the crux of the above Supreme Court ruling.

# In case of transfer of goods or services between eligible business and non-eligible business (i.e.

inter unit transfer), if consideration does not match with market value, then, profit shall be

computed as if the transfer had been made at market value.

% Due to close connection or for any other reason, if transaction with any person, produces profit

more than the ordinary expected profit, then, reasonable profit will be considered for the purpose of

deduction.

2)

In a common case (i.e. business eligible for profit based deduction u/s 80IA to 80RRB or u/s 10AA, as
well as investment based deduction u/s 35AD), if deduction has been claimed under section 80IA to
80RRB or u/s 10AA, then, no deduction u/s 35AD for same or any other year in respect their of.

3

Deduction must be claimed in return of income, and no double deduction shall be allowed in respect of
same amount u/s 80IA to 8ORRB or 10AA. [Section 80A]

C))

For claiming deduction in respect of “Profit derived” from eligible business —

»  Export incentives, interest on FDRs, insurance claim will not be considered.

But, Transport subsidy, interest subsidy, power subsidy, insurance subsidy which are re-imbursement of

manufacturing cost, will be considered. [Meghalaya Steels Ltd. (SC)]

(G}

CBDT Circular:

If, in respect of eligible business (Profit of which is eligible for deduction u/s 80IA to 8ORRB or

10AA), assessing officer enhanced the profit by disallowance u/s 40(a), 40A, 43B, etc., then, deduction

under chapter VI-A or 10AA is admissible on the profits so enhanced by the disallowance also.

Meaning there by, effect of disallowance will be tax neutral for the assessee, on account of the

enhanced profit linked deduction available to him.

v" This has also been affirmed by the Bombay HC in the case of CIT v/s Sunil Vishwambharnath Tiwari.

(6)

Section 80AC:

To claim deduction u/s 80IA to 8ORRB, ROI must be filed on or before due date as specified u/s 139(1).

Meaning there by, Deduction u/s 80IA to 80RRB is not available to a person who files his return belatedly.

v" It may be noted here that this restriction is not applicable in case of claim of deduction u/s 10AA.

Section 80-IAC: Special provision in respect of specified business:-
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ELIGIBLE START-UP
Eligible assessee J’ b L .
Company or LLP engaged in eligible business
and
v y v
Incorporated Turnover does not exceed Having certificate of
between (+) 100 crores in the P.Y. (+) eligible business from
1/4/2016 to relevant to the A.Y. for Inter-ministerial board
31/3/2023 which deduction is claimed of certification
under this section
Eligible business It means

- abusiness carried out by an eligible start-up

- engaged in innovation, development or improvement of products or processes
or services or

- a scalable business model with a high potential of employment generation or
wealth creation.

Quantum of deduction

100% of profit derived from such business.

Period of deduction

3 Consecutive years (out of 10 years from the year of its incorporation).

Conditions
for
deduction

Eligible Assessee

Section 80-IBA: Deductions in respect of profits and gains from housing projects:-

(1) New business [subject to exception of revival of closed business under
circumtances of section 45(1A) like, earthquake, etc., with in 3 years].
(ii)) New P&M (subject to exception of Imported P&M or 20% old block).

Any person

Eligible Business

Developing and building housing projects

Quantum of deduction

100% of profit (ir-respective of number of years in which such profit is derived).

Eligible housing
project

Housing project which fulfils the following conditions:
(a)
(b)

Must be approved from competent authority after 1/6/2016 but before 1/4/2022.

Must be completed within 5 years from date of approval (in case of more than

once approval in respect of such housing project, then, from first approval date).

(¢

Carpet area of shops and other commercial establishment should not exceed
3% of aggregate carpet area.

(d)

Minimum plot size (on which such housing project is only situated) should be:

(i) In case of Delhi NCR (limited to Delhi, Noida, Greater Noida,
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Ghaziabad, Gurugram, Faridabad), Mumbai, Chennai, Kolkata,

Hyderabad, Bengaluru: 1000 sq. meters.

(ii) If housing project is located at any other place: 2000 sq. meters.

(e) Carpet area of each residential unit should not exceed -
(i) In_case of Delhi NCR (limited to Delhi, Noida, Greater Noida,
Ghaziabad, Gurugram, Faridabad), Mumbai, Chennai, Kolkata
Hyderabad, Bengaluru: 60 sq. meters.

(i1) If housing project is located elsewhere: 70 sq. meters.

(ea) The stamp duty value of a residential unit in the project doesn’t exceed < 45lakh.

(f) If a residential unit is allotted to an individual,

then.. shall be —» Such individual, or

No other unit [joted to. . —> SPouse, or :F—of such Individual.

L Minor children
(g) The project utilize —

(i) At least 90% of floor area ratio — If project is located in Delhi NCR
(limited to Delhi, Noida, Greater Noida, Ghaziabad, Gurugram,
Faridabad), Mumbai, Chennai, Kolkata, Hyderabad, Bengaluru.

(ii) At least 80% of floor area ratio — In any other case.

(h) Separate books of accounts should be kept in respect of such housing project.

Additional considerable

(1)

Floor Area Ratio = (Total covered area of ALL floors in such housing project X 100) + Area of plot.

2)

This deduction is for actual developer, not for a person who executes the housing project as a work

contract awarded by any other person.

3)

If deduction in respect of a housing project has been claimed in one or more previous years, but

subsequently such housing project is not completed within the prescribed time limit of 5 years,

Then, total deduction allowed will be deemed as taxable business income of the previous year
in which the aforesaid time limit of 5 years expires.

>

>

INSERTION MADE BY FINANCE ACT, 2021:

To help migrant labourers and to promote affordable rentals, this Finance Act has inserted a new sub-

section (1A) in section 80-IBA to allow deduction under this section to the rental housing projects.

Accordingly, if the gross total income of an assessee includes any profit and gains derived from the

business of developing and building rental housing project, then he is allowed 100% deduction in respect of

profits and gains derived from such business, subject to fulfilment of the conditions specified in the
notification to be issued by the Central Government.

For this purpose, ''rental housing project' means:
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— a project which is notified by the Central Government in the Official Gazette on or before 31-3-2022; and

— fulfils such conditions as may be specified in the said notification.

Section 80LA: Deduction in respect of certain incomes of off-shore banking units:-

. having
o (1)  Schedule bank » Branch Permission has been obtained
Eligible Assessee (i1) Foreign bank having »{ in SEZ in respect theirof from RBI.
(ii1) Unit of an International Financial Service Centre (IFSC).
Eligible incomes (1) Any income from offshore banking unit (i.e. earned at branch level) from

banking business with —

(i) Undertaking which is located in special economic zone, or
(11) Undertaking which develops, operate & maintain, or develop, operate and
maintain a special economic zone.
(2) Income of unit of IFSC.

(3) Income arising from the transfer of an asset, being an aircraft or a ship,
which was leased by a unit of IFSC and such unit has commenced

operation on or before the 31st March, 2024,

Quantum of deduction | (i) For first 5 years from the year in which permission for such branch has been
obtained under Banking Regulation Act/SEBI Act: 100% of such income

(ii) For next 5 years: 50% of such income.

In case of a unit of International Financial Services Centre, deduction has been

increased to 100% for any 10 consecutive years out of 15 years beginning with the
year in which the permission under the Banking Regulation Act / SEBI Act / IFSC

Authority Act, 2019 is obtained.

Other Conditions ROI (+) Copy of aforesaid permission & Certificate of C.A. (in Form 10CCF).

Section 80QQB: Deduction in respect of royalty income of authors:-

Eligible Assessee Resident individual (+) Author / Joint author

Eligible Incomes — Royalty or copy right fees, derived by him in the exercise of his profession
—  whether received lump sum or otherwise,
— inrespect of his authored book (which is of literary, artistic or scientific nature).

Additional considerable points:

(1) “Books” shall not include brouchers, pamphlets, tracts, news papers, journals,

magazines, diaries, text books for schools, guides, commentaries and other

publications of similar nature by whatever name called.
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(2) If such income is not received in lump sum, then, receipt in excess of 15% of

sale value of books sold during the P.Y. shall not be eligible for deduction.

Quantum of deduction | Eligible income OR ¥ 3,00,000 (whichever is less).

If such income earned | Deduction shall be allowed on so much of the income as is brought in India within
outside India 6 months from the end of the P.Y. or with in permissible extended period (by RBI).

Section 80RRB: Deduction in respect of royalty on patent:-

Eligible Assessee Resident Individual (+) Owner / co-owner of Patent.

Eligible Income Royalty income derived from patent.

Quantum of deduction | Such income OR ¥ 3,00,000/-, (whichever is less).

If such income earned , .
outside India Same as in case of Section 80QQQB.

Section 80P Deduction in respect of co-operative sociely:-

Eligible assessee Co-operative society other than co-operative bank.
Eligible Income Quantum of deduction
(1) | Income of co-operative society engaged in: 100%

- business of banking or providing credit facilities to its members, or

- marketing of agricultural produce grown by its members, or

- purchase of agricultural implements, seeds, livestock or other articles
intended for agriculture for the purpose of supplying them to its
members, or

- processing, without the aid of power, of the agricultural produce of
its members, or

- collective disposal of the labour of its members, or

- fishing or allied activities.

(2) | Income by way of interest / dividend from other co-operative society 100%
(3) | Income from letting out of godown or warehouse 100%
(4) | Income from other activities ¥ 50,000/-
(5) | In case of consumer co-operative society for other activities < 1,00,000/-

Section 80PA: Deduction in respect of certain income of Producer Companies:-

Eligible assessee Producer Company (i.e. Company registered as producer company under the Companies Act).

Conditions (1) TIts total turnover is less than I 100 crores.
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for claiming (2) Its GTI includes profits and gains derived from eligible business.

deduction . )
Eligible business means:

under this section - 3 .
(i) Marketing of agricultural produce grown by the members; or

(ii) Purchase of agricultural implements, seeds, livestock or other articles
intended for agriculture for the purpose of supplying them to the members; or
(iii) Processing of the agricultural produce of the members.

Quantum 100% of profits and gains attributable to eligible business,

of But, if assessee is entitled for any other deduction under this Chapter (i.e. u/s 80C to
deduction 80U), the deduction under this section shall be allowed from the gross total income

as reduced by such other deductions.

Period of deduction | From Assessment year 2019-20 to Assessment year 2024-25.

Section 80JJAA: Deduction in respect of employment of new workmen:-
who is engaged which is not acquired from any other person.
Eligible in Business
Assessee (+) which is not formed from Splitting up / Re-construction

Retirement or
Termination
e.g. gratuity, etc.

Notified pension scheme is paid by - Thru such other electronic mode as may be prescribed.

Government on his behalf.

Section 44AB of Existing Business [Subject to an exception of revival of
applies. closed businessin the circumstance as given u/s 45 (1A)].
Ded. Allowed for 3 years.
Quantum of deduction: Additional Employee cost X 30% = .....¥ ...... ufs
80JJAA ROI (Audit Report 1 month before due date).
mean
W In case ofiesnsy
Total Emoluments To Additional Employees* | Existing Business i New Business
—e 3 $ i.e. ' ﬁ 3
I i Employee | Additional employee cost | Addl.!mployee cost
- Any sum paid / payable i : will be treated as NIL i
to an employee | = who has been employed during the PY. | v !
- In lieu of his Employment i (+) ! | Sl i Emoluments
L I | = whose employment hasincremental | 1. Noincremental 3 (paid by any mode)
| effect on total number of employees | effectintotal number | To
Except | , %800 last day of last year (see example) ,|  of employeesason l Total Employees
1. Employer contribution i E tions* ’ ! last day of last year; i E'mpl?yed
towards pension fund, i e i | 2. Emoluments paid by | w
provident fund or other | ; : any Mode | ()
! Employee......... ! _% :
welfare fund. ; v ; S
2. Lump sum payment i 1. whose total Emoluments > 25,000 P.M. E v )
: | OR | - A/C Payee cheque or A/C Payee DD.
at the time of | !
' 2. For whom, Entire contribution towards | - ECS thruBank A/c.
i OR INSERTIONMADEBY FINANCE ACT, 2018:
' 3. Employed for lessthan 240 days during -~ Where a new employee is employed during the previous year
i therelevant PY. (150 days, in case of for a period of less than 240 days/150 days, as the case may be,
| business of manufacturing of apparel or — but is employed for a period of 240 days or 150 days, as the
| or footwear or leather products ). case may be, in the immediately succeeding year, then
i OR — he shall be deemed to have been employed in the succeeding
3 4. Who does not Participate in RPF. year and the provisions of this section shall apply accordingly.
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Section 80M: Deduction in respect of certain inter-corporate dividends.-

— Where the gross total income of a domestic company in any previous year includes

— any income by way of dividends

— from anv other domestic company or a foreign company or a business trust,

— there shall, in accordance with and subject to the provisions of this section, be allowed
— in computing the total income of such domestic company,

— a deduction of an amount equal to so much of the amount of income by way of dividends

— received from such other domestic company or foreign company or business trust
— as does not exceed the amount of
— dividend distributed by it on or before the due date.

» Where any deduction, in respect of the amount of dividend distributed by the domestic company, has been
allowed under this section in any previous year, no deduction shall be allowed in respect of such amount in
any other previous year.

» Explanation: For the purposes of this section, the expression "'due date' means the date one month prior to
the date for furnishing the return of income u/s 139 (1).

Section 80TTA: Deduction in respect of interest on deposits in savings account:-

Eligible assessee Individual (other than senior citizen) or HUF.

Eligible income Interest on savings account with banking company, co-operative bank, or post office.

Quantum of deduction | Such eligible income or ¥ 10,000/-, whichever is less.

Section 80TTB: Deduction in respect of interest on deposits in case of senior citizens:-

Eligible assessee Senior citizen [i.e. Resident individual (+) who is age of > 60 years].

Eligible income Interest on deposits with a bank/ co-operative bank/ post office (it may be interest on

fixed deposits, interest on savings account or any other interest).

Quantum of deduction | Such eligible income or ¥ 50,000/-, whichever is less.

Section 80U: Deduction in case of a person with disability.:-

Eligible assessee Resident disabled Individual.

Disabled means: Person who is suffering, not less than 40% from any disability.

Quantum of deduction | ¥ 75,000/-, But, in_case of Person with severe disability (i.e. disabled 80% or

more from any disease) : ¥ 1,25,000/-

“PAYMENT BASED DEDUCTIONS”
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Section 80C: Deduction in respect of life insurance premia, contributions to PPF, etc..:-

Eligible assessee Individual or HUF.

Eligible » Life insurance premium for himself, spouse and children (in_case of HUF- for
investment any member).

or In case of policy issued on or after 1/4/2012, premium in excess of 10% of the

contribution actual sum assured (15% for person covered u/s 80U/S80DDB, if policy is issued

on or after 1/4/2013) shall not be eligible for deduction.

However, in case of policy issued before 1/4/2012, premium in excess of 20% of
the actual sum assured shall not be eligible for deduction.

» Contribution to statutory / recognized / superannuation fund.

» Contribution to public provident fund in his own/spouse/any child account (in
case of HUF assessee, any member’s account).

» Subscription to NSC and interest accrued thereon (deemed to be reinvested).

» Repayment of loan for purchase or construction of a residential house
property taken from Central/State Govt./Any other bank/LIC/ National Housing
Bank/his employer (provided such employer is public company or public sector
company or local authority or co-operative society).

It may additionally be noted here that if such loan has been taken for
construction of house, in such a case, to claim deduction for repayment of loan
here, such construction must be completed.

» Tuition fees for full time education, for any two children of such individual, to
any university, college, school or other educational institution situated in India.

» Term deposit (i.e. FDR) for a period of 5 years or more with a scheduled bank as
per the scheme of the Central Government) or with Post office.

» Sum deposited in a Sukanya Samridhi Account, by an individual.

» Contribution by an employee of the Central Government to a specified account of
the pension scheme referred to in section 80CCD (i.e. Tier II NPS A/C) for a
fixed period of not less than 3 years & which is as per notified scheme of the CG.

Maximum Limit T1,50,000/-

Section 80CCC: Deduction in respect of contribution to certain pension fund :-

Eligible assessee Individual.

Eligible Contribution | Payment under pension fund (as setup by LIC or any other insurance company) for
receiving pension.

Maximum Limit < 1,50,000/-

Section 80CCD: Deduction in respect of contribution to pension scheme of CG:-
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Eligible assessee

Individual (whether under employment or not).

Eligible contribution

Payment under Notified Pension Scheme (NPS) or Atal Pension Yojana (APY).

Quantum For Employee For any other person
b . In respect of In respect of Upto 20% of GTI
deduction employee employer contribution Homorsirall st
contribution i
In case of employee of CG or SG: Eitle e
Upto 10% of salary Upto 14% of salary
In case of other emplovee:
Upto 10% of salary

contribution.

Additional deduction: ¥ 50,000 (in addition to aforesaid deduction) in respect of

[Section 80CCD(1B)]

Section 80CCE: Limit on deductions under sections 80C, 80CCC and 80CCD.-

Deduction under section 80C

(+) Deduction under section 80CCC
(+) Deduction u/s 80CCD (Except employer contribution & additional deduction of ¥ 50,000)

} 1,50,000

Section 80D: Deduction in respect of medical insurance premia :-

Deduction allowable to....: & Individual HUF
For whose benefit payment can be made: Family | Parents* | Any member of HUF
A. | a. Medi-claim insurance premium Eligible | Eligible Eligible
b. Contribution to Central Govt. Health Scheme | Eligible } :
(CGHS) or notified scheme
c. Preventive health check-up payment Eligible | Eligible -
Maximum deduction-
- General deduction [for (a), (b) and (c)] Z25,000 | 25,000 Z25.000
- Additional deduction [applicable only in case of (a)
when Medi-claim policy is taken on the life of a
senior citizen (i.e. age of resident person > 60 years) 25,000 | 25,000 < 25,000
B. | Medical expenditure on the health of a person who is
a senior citizen (i.e. age of resident person> 60 years) if Eligible | Eligible Eligible
medi-claim insurance is not paid for such person
Maximum deduction in respect of (B) 50,000 | 50,000 50,000

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir)

270




© SATISH MANGAL (9350647377, Join Telegram Channel: CA Satish Mangal (DT) DEDUCTIONS

C. | Maximum deduction in respect of (A)& (B) 350,000 | 50,000 <50,000

» Family means: Individual + Spouse + Dependent children only. (*Parent may be dependent or not)

» The aforesaid payments should be made by any mode other than cash. However, preventive health check-
up expense can be paid by any mode including cash, (but will be allowed upto I5,000/- in totality).

» Where the medical insurance premium is paid in lumpsum (i.e. cases of single premium health insurance

policies having cover of more than 1 year), then deduction under this section (subject to the maximum

amount permissible under this section) shall be allowed for each of the relevant previous year as follows:

Amount paid in lumpsum

Eligible assessee

Period (in number of years) beginning with the previous year in which such amount is paid and including

the subsequent previous year or years during which the insurance shall have effect or be in force

Section 80DD: Deduction in respect of medical treatment of a dependent disabled person:-

Resident individual or resident HUF.

Eligible expenditure

(a) Expenditure on medical treatment of dependent disabled relative or

(b) Deposit any amount for maintenance of such person under a scheme of LIC
or any other insurance company.
» Scheme referred to in clause (b) must provide for payment of annuity or lump

sum amount for the benefit of a dependent disabled relative,—

(i) in the event of the death of the individual or the member of the Hindu undivided

family in whose name subscription to the scheme has been made; or

(ii) on attaining the age of sixty years or more by such individual or the member
of the Hindu undivided family, and the payment or deposit to such scheme has

been discontinued. As inserted by F. A., 202

Quantum of deduction

< 75,000/ (ir-respective of amount incurred / deposited), But, in case of person with

severe disability (i.e. disabled 80% or more from any disease): ¥ 1,25,000/-.

Relative Means

Parents, Spouse, Brother/ Sister, Children. In case of HUF: any member of HUF

Other relevant point

- If the dependent disabled relative predeceases the individual or the member of

the Hindu undivided family in whose name subscription to the scheme has been

made,

- an amount equal to the amount paid or deposited under the aforesaid scheme for
which deduction has been claimed,

- shall be deemed to be the income of the assessee

- of the previous year in which such amount is received by the assessee and

- shall accordingly be chargeable to tax as the income of that previous year.
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» But, this provision shall not apply to the amount received by the dependent

disabled relative before his death, by way of annuity or lump sum by
application of the condition referred to in sub-clause (ii) above (i.e. on
attaining the age of 60 years or more by depositor in whose name subscription to

the scheme has been made). As inserted by F. A., 2022

Section 80DDB: Deduction in respect of medical treatment of specified disease:-

Eligible assessee Resident individual or resident HUF.

Eligible expenditure | Expenditure incurred on medical treatment of any disease, as specified by the Board,
for himself or for dependent relative or member of HUF.

Quantum of deduction | = ¥ 40,000/- (X 1,00,000/-, if amount is paid in respect of senior citizen).

Other relevant point | Deduction to the extent of receipt of insurance claim or re-imbursed by the
employer will be ignored.

Section 80E: Deduction in respect of repayment of loan taken for higher education :-

Eligible assessee Individual

Eligible expense Interest on education loan taken for higher education ( > 12™) of himself / his relative,

Quantum of deduction | Total interest paid during the previous year.

Period of deduction | 8 years from the year in which payment of interest on such loan begins.

Section 80EEA: Deduction in respect of interest on loan taken for residential house:-

Eligible assessee Individual

For acquiring residential house.
Eligibl t Tak —>|:
16IDIC amotin =i From bank / housing finance company.
Interest on LOAN

Between 1% April 2019 to 31° March 2022.
Sanctioned

Not owner of any residential house on this
date (i.e. date of sanction of loan).

» Stamp duty value of house should not exceed T 45Lacs.

A J
Maximum amount of deduction: ¥ 1,50,000/-.

» No double deduction in respect of same amount of interest.

Section 80EEB: Deduction in respect of intt. on loan taken for purchase of electric vehicle:-

Eligible assessee Individual.
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For purchase of an electric vehicle.

Eligible amount
Taken > From a Bank or NBFC,
Interest on LOAN
—

During the period 1/4/2019 to 31/3/2023.

Not owner of any electric vehicle on this
date (i.e. date of sanction of loan).

Sanctloned

Maximum amount of deduction: ¥ 1,50,000/-.

» No double deduction in respect of same amount of interest.

Section 80G: Deduction in respect of donations to certain funds, institutions, etc. .-

100% of donated amount in respect of donation t*o: 50% of donated amount in respect of donation t‘g'):
(i) National Defence Fund (i) Jawaharlal Nehru Memorial Fund
(ii) Prime minister’s National relief Fund (i) Prime Minister’s Drought Relief Fund

(iii) PM CARES FUND

(iv) PM’s Armenia Earth Quake Relief Fund

(v) National Sports Fund

(vi) National Cultural Fund

(vii) National foundation for communal harmony
(viii) National Children’s Fund

(ix) Swachh Bharat Kosh

(x) Clean Ganga Fund

(xi) National Fund for Control of Drug Abuse

(iii) Indira Gandhi Memorial Trust

(iv) Rajiv Gandhi Foundation.

100% of donated amount or 10% of Adjusted GTI 50% of donated amount or 5% of Adjusted GTI
(whichever is less) in respect of donation t;): (whichever is less) in respect of donation t;):

(1) Govt. or any approved local authority, | (1) Govt. or any approved local authority, institution

institution or association to be utilized for or association to be utilized for any charitable
promoting family planning. purpose other than promoting family planning.

(2) Any sum paid by a company to Indian | (2) Any authority or corporation for the benefit of

Olympic Association or to any other Indian minority community
association (notified by the CG) for | (3) Any authority engaged in housing development

development of infrastructure for sports and or in planning, development or improvement of

games in India or for sponsorship of sports cities, towns and villages or in both.

or games in India. (4) Any notified temple, mosque, gurudwara,

church or any other place.

= If Donation amount is more than ¥2000/-, then, that must be paid other than cash, otherwise no deduction.
= Adjusted GTI means: GTI (-) other deductions except 80G (-) Incomes covered u/s 115A to 115-

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 273



© SATISH MANGAL (9350647377, Join Telegram Channel: CA Satish Mangal (DT)

DEDUCTIONS

Requirement to file statement of Donations:

» With effect from 1-4-2021, trust or institution as approved under this section is required to file a statement
of donation received in Form 10BD upto 31* May after the end of the relevant financial year and also to
issue the certificate to the donor in Form 10BE upto 31* May after the end of the relevant financial year. In
case of delay in filing such statement, a late fee of ¥ 200 per day shall be applicable u/s section 234G.

» Deduction on account of the donation under this section shall be allowed to the donor only on the basis of

Eligible assessee

the statement filed by the donee trust or institution. Hence, if a statement is not filed, the donor will not
get a deduction for the donation.

Section 80GG: Deduction in respect of rent paid.-

Individual (whether self employed or employee who is not in receipt of HRA).

Eligible expenditure

Payment of rent for his residential accommodation.

Quantum of deduction

Least of the following three:

(i) Rent paid (—) 10% of Adjusted Total income,
(11)  25% of Adjusted Total income,
(iii) ¥ 5,000/- Per month.

Adjusted Total income means:

GTI (-) other deductions except 80GG (-) Incomes covered u/s 115A to 115-1.

Condition for
deduction

Eligible assessee

Section 80GGA: Deduction in respect of donations for research or rural development.:-

Such individual / his spouse/ minor child/ HUF of which he is member does not
own any resident house at the place of his ordinary residence or place of work.

Any person (Except having income under the head PGBP).

Eligible amount

Donation to:

(1) Approved institution for use in scientific research or statistical research, etc.
(i1)) Notified rural development fund or National Urban poverty eradication fund.

Quantum of deduction

100% of donated amount.

Condition for deduction

Section 80GGB and 80GGC: Deduction of contribution by any person to political parties : -

In case of donation exceeding ¥ 2,000, must be paid by any mode other than cash.

Section 80GGB Section 80GGC

Eligible assessee

Indian Company

Any person (other than Indian Co.)

Eligible Contribution

Donation to any political party or an Electoral trust.

Quantum of deduction

100% of donated amount (which should be made other than cash).
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“DEDUCTION U/S 10AA”

Section 10AA: Special provisions in respect of newly established Units in SEZ:-

Eligible Assessee

Any person who starts manufacturing / production of any item or providing services
in any special economic zone (SEZ) on or before 31°' March 2021.

Period of deduction

15 years from the year of start of manufacturing or providing services.

Quantum
of
deduction

In first 5 years 100% of export profit.

In next 5 years 50% of export profit.

In next 5 years | Amount debited to profit and loss account and credited to SEZ re-

investment allowance reserve account OR 50% of export profit,

(whichever is less).

Utilization of reserve

For purchase of plant & machinery which should be first put to use within 3 years

from the end of the year of creation of such reserve.

Withdrawal
of
deduction

Situation Year of taxation

If reserve has been Such mis-utilized amount will be deemed as income for the

wrongly utilized year of such mis-utilization.

If reserve has not Such unutilized amount will be deemed as income for the

been utilized

next year immediately following the period of said 3 years.

Manner for, or stage
of, allowance of this

Compute total income ignoring about this deduction, and from such total income,

deduction in respect of export profit (100% or 50% or transferred amount to reserve,

deduction as the case may be) will be allowed but subject to a maximum of such total income.
Computation Profit from the business FExperyumnoyerol such bustaess
of located in SEZ Total turnover of such business
Ranartputh Export turnover: Consideration received in India against such export less* freight,
telecommunication charges, insurance or other expense attributable from foreign
delivery of goods/foreign services providing. (Same adjustment* in total turnover also)
Conditions (1) Sew business [sul.)iect to ex-ception of revival O.f c.losed business under
for circumtances of section 45(1A) like, earthquake, etc., with in 3 years].
deduction (ii) New P&M (subject to exception of Imported P&M or 20% old block).

(iii) Report from chartered accountant is mandatory one month prior to duedate of ROL.

Other special points

Loss & unaboserbed depreciation from such business can be carried forward or setoff.

In case of amalgamation/demerger: Unavailed benefit of unexpired period (out of 15

years) will be allowed to transferee company from the year of amalgamation / demeger.
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“SET OFF; OR CARRY FORWARD & SET OFF OF LOSSES”

Section 70

Inter source
adjustment

Meaning

Setoff of loss from
one source with
income of another
source within the
same head in same
C previous year. g

D/

Example
Adjustment of loss

of any normal
business from
income of another
business.

Exceptions

Section 71

Inter head
adjustment

Setoff of loss
computed under
one head with
income of another
head in same
previous year.

P
Example
Adjustment of loss

from normal
business with
income from house

property.

Exceptions

Section 71B to 74A (Car

Loss eligible to the
carried forward....

forward & Set-off of losses

Period for
which such loss
can be carried

Income against
which setoff in
subsequent year

specified business

forward.... will be possible...
Loss from House Next 8 years Income from house
Property property only.
Loss under the head
PGBP Next 8 years Income of PGBP
Except: head only.
<= Speculation loss,
= Loss from
specified business
u/s 35AD.
Speculation loss Next 4 years Speculation income
only
Loss from Infinitely i.c. Income from

without anytime

any specified

(1) Speculation Loss.

(2) Long term capital loss.

(3) Loss from the activity of owning
and maintaining of race horses.

(4) Loss from specified busi. u/s 35AD.

(5) Short term
capital loss.

(6) Loss under the
head I/H/P in
excess of ¥ 2L.

(7) Loss under the
head PGBP
against salary.

OTHER RELEVANT POINTS:

l. In relation to business loss:

u/s 35AD limit business only
Capital gains Next 8 years L'I;CL ST*CL
against | against
LTCcG | ST/LT
Only. | CG both
Loss Next 4 years Income
from Jfrom
the activity of activity of owning
owning and & maintaining
maintaining of race horses.
of racehorses

(1) | Continuity of loss relating business is not necessary.
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(2) | Priority / Order of setoff of brought forward business loss:

(I) Current year depreciation.
(IT) Brought forward business loss.

(III) Brought forward unabsorbed depreciation.

(3) | Assessee who incurred the loss and who wants to claim the carry forward of such loss MUST BE SAME.

Important Rulings:

(A) Where legal heirs of a deceased proprietor (of speculation business) enters into partnership carries
on the same business, there is succession by inheritance and assessee firm is entitled to carry forward
and setoff of deceased business loss. [Madhukant M. Mehta (Supreme Court)]

(B) Running business of firm is succeeded by its partners who carries on such business as sole
proprietary concern, and wants to claim the loss suffered by firm, since this is not a case of
succession by inheritance, hence not possible. [Promod Mittal v/s CIT(Delhi- HC)]

CYMESection 41(5):

Loss of such business as relates from

If business or - Deemed income u/s such year of discontinuance can be
profession g pequently 41(1)/ 41(3) /41(4)/ _then | setoff from such deemed income ir-
cease to exist > 41(4A) arise respective of time limit of 8 years.
&JlProviso to section 72(1):
If business is discontinued in the circumstances And | is re-established within 3 years from
referred to in section 45(1A) [like, flood, typhoon, etc.] the end of P.Y. of such discontinuance
——
S _

Ve

Loss of such business (including brought forward loss)

can be setoff from profit of re-established business upto 8 years from the year of such re-establishment.

Il. In relation to loss from speculation business:

Meaning of speculation transaction — m

{ For purchase & sale of any commodity including stock & shares, and

Transaction

which is settled ultimately otherwise than by actual delivery.

But, an eligible transaction shall not be treated as speculative transaction (even if no actual deliveries are effected).

¥ _mean
v
Trading in derivatives in securities Trading in derivatives in commodity
and currency futures which is chargeable to CTT except in case of trading
~ w In agriculture commodity derivatives —
Provided ——
Provided

v
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It is carried out electronically on screen based system.

It is carried out through duly registered stock broker It is carried out through duly registered
or sub-broker. member/intermediary.
It is carried out on a recognized stock exchange. It is carried out on a recognized association.

It is supported by a duly stamped contract note issued by intermediary.

Contract note indicates the Unique client identity number and PAN.

= Intraday trading i.e. transaction of purchase/sale is squared off in the same day without delivery:

Income / loss shall be treated as arise from speculation business.

Explanation to section 73:
consists

If part of business of company Purchase and sale of shares

- — , ——
l then N

Company shall be deemed to be carrying on speculation business to that extent.

Exceptions

v
Investment Company (i.e. having mainly

income under the head I/H/P, CG, & 1/0/S)

v

Company whose principal

v
Company having principal business of

banking or of granting loans/advance | business of trading in shares.

Section 72A: Exceptional provisions relating to carry forward and set off of the accumulated

losses and unabsorbed depreciation allowance in amalgamation or demerger, etc:-

Essential

Exceptional Cases Accumulated loss Benefit . Eligible period
or unabsorbed will be con.d itions for
which are
depreciation must Allowed et ke carry
relate from.... to.... fulfilled forward...
m} Amalgamation of- Amalgamating Amalgamated See the For Loss:
(i) Company owning: company company column Fresh life of 8
- Mfg./Production unit below years will be
- Ship / Hotel / Mining business available.
- Telecommunication service providing Hor
pusiness. unabsorbed
(ii) Banking Co. with Nationalized Bank. depreciation:
(iii) Public sector co. with any other No time limit
public sector company. i.e. Infinitely.

For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 278



© SATISH MANGAL (9350647377, For Notes & Updates, Join Telegram Channel: CA Satish Mangal (DT) SET-OFF

(iv) An erstwhile public sector company with one or more company or companies,

if the share purchase agreement entered into under strategic disinvestment

restricted immediate amalgamation of the said public sector company and
the amalgamation is carried out within five years from the end of the previous year in which the restriction

on amalgamation in the share purchase agreement ends.

However, the deemed loss or allowance for unabsorbed depreciation of the amalgamated company shall not be more
than the accumulated loss and unabsorbed depreciation of the public sector company as on the date on which
the public sector company ceased to be a public sector company as a result of strategic disinvestment.

Conditions to be satisfied by the amalgamating company :
(i) Such loss / unabsorbed depreciation related business must be at least 3 years old.
(i1) Out of total book value of fixed assets as was existing two vears before the date of amalgamation, at least 75%

book value constituting fixed assets must be continuously held till the date of amalgamation.

Conditions to be satisfied by the amalgamated company:
(i) At least 75% book value constituting fixed assets (out of total assets as received under amalgamation) must

continuously be held till 5 years from the date of amalgamation.

(ii) Business of amalgamating company must be continued for 5 years from the date of amalgamation.

(iii) Other prescribed conditions must also be fulfilled.

Exceptional Cases Accumulated loss or Benefit Essential conditions | Eligible period

unabsorbed depreciation will be which are need to for

must relate from.... Kilowed ... be fulfilled.... carry forward...
B Demerger Demerged company Resulting Conditions as may be | For Loss:

v -
Amt. of loss /depreciation CORIPATLY TS Dy e Unexpired Period
allowable to resulting co.: Central Govt. must | out of 8 years will
be satisfied. be available.

» Entire loss / unabsorbed

depreciation relating to
undertaking transferred,

For unabsorbed

depreciation:

No time limit i.e.

» Proportionate loss / dep.
in other loss / dep. of
demerged company as

calculated in assets ratio

Infinitely.

in the following manner:
Assets ,  Assets

retained by * transferred to

demerged co.  resulting co.
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Exceptional Cases Accumulated loss or Benefit Essential conditions | Eligible period
unabsorbed depreciation will be which are need to for
! must relate from.... Allowed to.... be fulfilled.... carry forward...
)] Succession of firm Predecessor firm Successor Conditions as given | For Loss:
or proprietary or Company u/s 47(xiii)/47 (xiv) Fresh life of 8
concern by a proprietary concern must be fulfilled. years will be
company available.

For unabsorbed

depreciation:
No time limit i.e.

Infinitely.
m] Conversion of Predecessor Successor Conditions as given
Private company or Company LLP u/s 47(xiiib) must be | Same as above
unlisted public satisfied
company into LLP

Note: In all aforesaid cases, after availing benefit, any attached condition is violated, then allowed benefit will be

deemed as income of the transferee for the year of such violation.

For the purpose of section 72A, 72AA, 72AB., Accumulated loss means:

relating to... (+') Transferor

— PGBP head (except speculation loss)

Loss

— Year of transfer (and) Last 7 years period.

Section 72AA: Carry forward and set off of accumulated loss and unabsorbed depreciation

allowance in scheme of amalgamation in certain cases:- F.A. 2020

= This section overrules the provisions of section 2(1B) i.e. definition of amalgamation, or section 72A.

Covered Exceptional Cases Accumulated loss or Benefit will be Conditions Eligible period
unabsorbed depreciation | allowed to... | which are need for
must relate from.... to be fulfilled carry forward
Amalgamation of one or more Banking company or Banking Such For Loss:
banking company with any companies institution amalgamation Fresh 8 years
other banking institution must be under
For Un. Dep.:
Amalgamation of one or more ; the scheme of
g : Amalgamating amalgamated Infinitely.
corresponding new bank or | corresponding new bank | corresponding Central
banks with any other or banks new bank Government

corresponding new bank
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Amalgamation of one or more Amalgamating amalgamated
Government company or Government company or | Government
companies with any other companies company (same

Government company (having Insurance Business) line of Business)

Section 72AB: Provisions relating to carry forward and set off of accumulated loss and

unabsorbed depreciation allowance in business reorganisation of co-operative

banks:-
Exceptional Cases Accumulated loss or Benefit Essential conditions | Eligible period
unabsorbed depreciation will be which are need to for
i must relate from.... Allowed to.... be fulfilled.... carry forward...
Business reorganisation Predecessor Successor co- Conditions For Loss:

(i.e. amalgamation or co-operative bank operative are same Unexpired life
demerger) of a co- (i.e. amalgamating or Bank as discussed u/s 72A out of 8 years
operative bank with demerged co-operative [1E (even in case of
another co-operative bank) amalgamated amalgamation)
bank or resulting For Un. Dep.:

co- op. bank) Infinitely.

Section 79: Carry forward and set off of losses in case of certain companies:-

» This section over-rides all other provisions of this chapter and applies in a case change in share holding.

Applicability Any closely held company
Condition - At least 51% voting power
for - as on the last day of year in which loss was incurred, and
claiming the benefit of | - as on the last day of the year in which company wants to setoff such loss
loss - must be held by same persons.

But, in case of a closely held company being an eligible startup as referred to in
section 80IAC, even if the aforesaid condition of 51% is not satisfied, still benefit shall be

allowed on the fulfillment of the following conditions:

(1) All the shareholders of the last day of the year in which loss was incurred
- shall continue to hold those shares

- on the last day of the previous year
- in which company wants to setoff such loss.

It may be noted here that, in between, due to fresh issue by company, what proportion

such shareholders have remained in total voting power of company is completely ir-
relevant.

(2) Such loss must relate from 7 years from the year of incorporation.
For any doubt, Join on Telegram QUERY RESOLUTION GROUP (DT with Satish Mangal Sir) 281




© SATISH MANGAL (9350647377, For Notes & Updates, Join Telegram Channel: CA Satish Mangal (DT) SET-OFF

Sec. 79:- “Applicability”

v
Glosely held company “Year in which such company wants

“Year in which Loss was incurred” to set off such Loss”
~ P e i P —
B ™ > > ST
| “ Year of setoff” |
“Year of Loss” v ¥
51% Must be held by 51%
V.P. Same person (s) V.P.

In otherwise case

, ¥

c/f off

Proviso to Section 79 (b) :-

ie Private Co.
Closely Held Co. —
must be Unlisted Public Co.

Assessee ———> (+)

Eligible Start up (¥)
(+) Year of Loss : Last day — Share holding of ALL Sh. holders

Continue (¥)

Loss 5
’ AYB&I‘ of Setoff : Lastday g — — — — — — == —— %
in

..-'"-'-—.—S—t—ff-; """" - j Sh. holding
1/10/19 A Loss ~ = > Profit \
17 ~2 3 — 5 6 7
| & |\\\\\\\\\\\‘\‘\\\\\‘\‘ | l\\\\@\\\‘\‘\‘\‘\‘\‘\‘\‘\‘\\‘\‘\\‘I | I I
== II I New PY ! l I P.Y. l “Completely”
Dat B & a
v s : Sh. Cap. 223 25-26 Ir-relevant
Incorporation : $ '.I: :
(Presume) 1 45 Year of |
IP;YZO \:( setoff v
) - Issued ;
to
Mr. D
151 60L
Mr. A : 5L ;
Mr. A : 5L
Ve Mr.B:SL} 3%
MEC il Mr. C: 5L
15L Mr. D : 45L} T5%

60L
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Exceptions The provisions of this section shall not apply:

(1) In case of death of shareholder or change is due to gift of shares to relatives.

(2) To any change in shareholding in Indian subsidiary co. due to amalgamation /

demerger of foreign holding co. provided at least 51% shareholders of amalgamating
/ demerged foreign co. continue to shareholder of amalgamated/resulting foreign co.

(3) To any change in shareholding pursuant to a resolution plan approved under IBC,
2016, after affording an opportunity of being heard to the jurisdictional PCIT/CIT.

(4) To those companies, and their subsidiary and the subsidiary of such subsidiary, where

— the NCLT on a petition moved by the Central Govt. u/s 241 of the Companies Act
has suspended the Board of Directors of such company and has appointed
new directors, who are nominated by the Central Govt. u/s 242; and

— a change in shareholding of such company and its subsidiaries and the
subsidiary of such subsidiary, has taken place in a previous year pursuant to a
resolution plan approved by NCLT u/s 242 of the Companies Act, after
affording an opportunity of being heard to the jurisdictional PCIT/ CIT.

(5) to a company to the extent that a change in the shareholding has taken place during

the previous year on_account of relocation referred to in section 47(viiac)/(viiad).

(6) to an erstwhile public sector company subject to the condition that the ultimate

holding company of such company, immediately after the completion of strategic
disinvestment, continues to hold, directly or through its subsidiary or subsidiaries, at
least 51% of the voting power of such company in aggregate.

But, this relaxation shall cease to apply from the previous year in which the
ultimate holding company of such erstwhile public sector company, immediately
after completion of the strategic disinvestment, ceases to hold, directly or through its
subsidiary or subsidiaries, 51% of the voting power of the erstwhile PSU.

Section 79A: No set-off of loss against undisclosed income discovered during search:-

Applicability Where total income includes any undisclosed income consequent to a search u/s 132 or
a requisition u/s 132A or a survey u/s 133A [other than TDS/TCS survey].

Restrictions No set off, against such undisclosed income of any loss, whether brought forward or

otherwise, or unabsorbed depreciation u/s 32(2) shall be allowed.

“Undisclosed incgme” means-

i '

Assets / entry in personal diary, etc. which represents the income of specified previous
Bogus expense

B

\l&iar_— not recorded in officially maintained books of account or other documents;

=
As found in course of search
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“CLUBBING OF INCOME”

Section 60: Transfer of income without transfer of assets:-

If any person transfers income without transferring the ownership of the asset, such income is taxable
in the hands of the transferor.

Section 61: Revocable transfer of assets.-

Income from asset transferred under revocable transfer shall be taxable in the hands of transferor except
the case where transfer under trust which is not revocable during the life time of transferee / beneficiary.

Section 64(1)(ii): Remuneration of spouse:.-

An individual is chargeable to tax in respect of any remuneration received by the spouse from a
concern in which the individual has substantial interest.
However, clubbing is not attracted in case spouse possesses technical or professional qualification and

remuneration is received in exercise of that knowledge or qualification.

Section 64(1)(iv): /ncome from assets transferred to spouse:-

Where an asset (other than house property) is transferred by an individual to his /her spouse directly
or indirectly, any income from such assets shall be deemed to be the income of transferor.
But, clubbing is NOT attracted if:

(a) Assets are transferred for adequate consideration.
(b) Assets are transferred in connection with an agreement to live apart.

(c) Relationship of spouse does not exist either at the time of transfer or at the time of accrual of income.

Note: When the identity of transferred asset is changed, such as where cash is gifted by an assessee to his wife
and the latter invests the same in deposits, interest income is includible in the assessee’s total income.

Explanation to section 64(1):

For the purpose of clubbing u/s 64(1)(iv) where the assets transferred, directly or indirectly, by an individual to
his spouse are invested by the transferee in the nature of contribution of capital as a partner in a firm,

proportionate interest on capital will be clubbed with the income of the transferor. Such proportion has to be
computed by taking into account the value of the aforesaid investment as on the first day of the previous year
to the total investment by way of capital contribution as a partner in the firm as on that day.

Section 64(1)(vi) : /Jncome from assets transferred to son’s wife:-

If an individual, directly or indirectly, transfers assets without adequate consideration to son’s wife,
income arising from such assets included in the total income of the transferor.

Section 64(1A): /ncome of minor child.-

Income of minor child shall be included-
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» Where the marriage of his parents subsists, in the income of that parent whose total income (before

including income of child) is greater; or

» Where the marriage of his parents does not subsist, in the income of that parent who maintains the

minor child in the previous year,

However, income derived by the minor-

- from manual work, or

- from any activity involving his talent or specialized knowledge and experience, or
- income of minor child suffering from any disability,

shall not be included in the income of his parent.

» The parent in whose hands such income is clubbed is entitled to exemption u/s 10(32): T1500 per child.

Section 64(2): Conversion of individual property into HUF property:-

Where a member of Hindu Undivided Family has converted or transferred self acquired property for
inadequate consideration into joint family property or thrown it into the common stock of the family, income
arising there from is taxable as the income of transferor member.

If the converted property is subsequently partitioned amongst the members of the family, the
income derived from such converted property as is received by the spouse of the transferor will be taxable as the

income of the transferor.

OTHER RELEVANT POINTS WHICH ARE NEED TO BE REMEMBERED:

(1) Under this chapter, if the transferee sells the transferred assets, then capital gains shall also be clubbed
with the income of transferor.

(2) Income on the asset transferred is clubbed but not the income on accretion to the asset (e.g. capital
gains on bonus shares, interest on FDR made out of interest income on debentures transferred).

IMPORTANT JUDICIAL PRONOUNCEMENTS

(1) | Where assessee settled 1/4™ share of his property under a trust for the education and maintenance of
his minor daughter and under the terms of the trust deed, the income accruing to the trust, after
meeting the expenses of maintenance and education of daughter, was to be accumulated and paid
over to her on attaining majority, the Assessing Officer assessed the income arising from 1/4™ share
of the property, settled for benefit of daughter, in the hands of assessee.

On these facts, the Supreme Court held that where the income from the trust was to be accumulated until

the child attained majority, the clubbing provisions would not get attracted; this is so since no benefit (in

such accumulated funds) accrues to the minor child during the period when such child is a minor.

However, in this case, the minor daughter is eligible for the benefit during the period when she is a minor,
since income from the trust is being used for meeting her education and maintenance expenses.

Only the remaining income is to be accumulated and paid over to her on her attaining majority. Therefore,

since benefits under the terms of the trust deed is accruing, even though to a limited extent, to the minor
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daughter during the period when she is a minor, the clubbing provisions under section 64(1A) will get
attracted to that extent. [CIT v/s M.R. Doshi (SC)]

(2) | Clubbing will take place even if the assets are indirectly transferred or transferred through cross transfer.
[CIT v/s Keshavji Morarji (SC)]

(3) | For the purpose of this chapter, income includes “loss”. Therefore losses are also to be clubbed.
[CIT v/s Harprasad & Co. (P) Ltd.(SC)]
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“TONNAGE TAX SCHEME (TTS)”

Section 115VA: Computation of profits and gains from the business of operating qualifying
ships (i.e. charging section):-

- Notwithstanding anything contained in section 28 to 43C

- inthe case of a qualifying company,

- the income from the business of operating qualifying ships , may,
- at its option ,

- be computed in accordance with the provisions of this chapter and

- such income shall be deemed to be the profits and gains of such business chargeable to tax under the head
profits & gains of business or profession.

Section 115VG: Computation of tonnage income:-

Income taxable under this scheme shall be the aggregate of the tonnage income computed for each

gqualifying ship as follows —

Tonnage income for = Daily tonnage income** The no. of days in the previous year
Each qualifying ship  based on net tonnage X OR
of the qualifying ship The number of days for which the ship operates as a

qualifying ship during the previous year if the ship is
so operated for part of the year (as the case may be)
*%* The Daily Tonnage Income based on Tonnage Capacity for each Qualifying Ship is as follows:-

Up to 1000 tons < 70 for each 100 tons
On next 9000 tons < 53 for each100 tons exceeding 1000 tons
On next 15000 tons < 42 for each100 tons exceeding 10000 tons
Exceeding 25000 tons < 29 for each 100 tons exceeding 25000 tons

The tonnage shall be rounded off to the nearest multiple of 100 tons and for this purpose:-
» Any tonnage consisting of kilograms shall be ignored.
» Further, if such tonnage is not a multiple of 100 and -

(i) If the last figure in that amount is 50 or more , the tonnage shall be increased to the next higher
tonnage which is a multiple of 100, and

(ii) If the last figure is less than S0 tons , the tonnage shall be reduced to the previous lower tonnage
which is a multiple of hundred.

% No deduction or set off under any other provision of this Act, shall be allowed in computing the tonnage
income under this chapter.

Section 115 VO : Exclusion from sec. 115 JB (i.e. MAT ):-
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The book profit or loss derived from activities of a tonnage tax company from the qualifying ships, shall
be excluded from the book profit of the company for the purpose of section 115 JB.

Section 115 VK: Depreciation.-

» Although depreciation is not allowed separately from tonnage income, it is necessary to bifurcate the

qualifying ships & Non qualifying ships at the time of a company joins the scheme.
» Section 115 VK provides manner for such bifurcation, which is as follows —

Tax WDV of Block of ships X Aggregate Book WDV of non-qualifying ships
WDV of Non Qualifying Ships =

Aggregate Book WDV of all ships

WDV of Qualifying Ships = Tax WDV of Block of ships less WDV of non-qualifying ships as computed above.

Section 115 VP Method and time of opting for tonnage tax scheme .-

» A qualifying company may opt for the tonnage tax scheme by making an application with in three months

from_the date on which it becomes qualifyving company to the Joint Commissioner having jurisdiction

over the company.

» Every order granting or refusing the approval shall be passed before the expiry of one month from the
end of the month in which the application was received.

Section 115 VQ. Period for which tonnage tax option to remain in force.-

Once a company opts for the scheme, the option remains in force for ten assessment years except in
following circumstances:

i. The qualifying company ceases to be a qualifying company;
ii. A default is made in complying with the provisions contained in section 115VT (regarding creation

and utilization of reserves) or section 115VU (regarding minimum training requirement) or section
115VYV (regarding limit for charter in tonnage);

iii. The tonnage tax company is excluded from the TTS under section 115VZC for entering into

transactions for avoidance of tax;

iv.  The qualifying company furnishes to the Assessing Officer, a declaration in writing to the effect that the

provisions of this Chapter may not be made applicable to it.

Section 115 VT Transfer of profits to Tonnage Tax Reserve Account: -

» A tonnage tax company shall be required to credit to Tonnage Tax Reserve Account an amount not less

than 20% of the book profit derived from the business of qualifying ships in each previous year to be

utilized in the manner prescribed.

Explanation: For the purposes of this section, "book profit" shall have the same meaning as in the

Explanation to sub-section (2) of section 115JB.
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»  Notwithstanding anything contained in any other provision of this Chapter, where the amount credited to
the Tonnage Tax Reserve Account is less than the minimum amount required to be credited under this
section, an amount which bears the same proportion to the total relevant shipping income (i.e. actual
shipping income), as the shortfall in credit to the reserves bears to the minimum reserve required to be
credited under this section shall not be taxable under the tonnage tax scheme and shall be taxable under
the other provisions of this Act.

Section 115 VU.: Minimum training requirement for tonnage tax company:-

A tonnage tax company after its option has been approved under section 115VP, shall comply with the
minimum training requirement in respect of trainees, officers in accordance with the guidelines framed by the
Director-General of Shipping and notified in the Official Gazette by the Central Government.

Section 115 VV: Limit for charter in tonnage:-

In the case of a tonnage tax company, not more than 49% of the net tonnage of the qualifying ships shall

be chartered in (i.e. To give space on hire to a person for a particular purpose).

Section 115 VZB : Avoidance of tax :-

The tonnage tax scheme shall not apply where a tonnage tax company is a party to any transaction or

arrangement which amounts to an abuse of the tonnage tax scheme.

A transaction or arrangement shall be considered an abuse if the entering into or the application of such
transaction or arrangement results in a tax advantage being obtained for —

(1) A person other than a tonnage tax company

(2) A tonnage tax company in respect of it’s non-tonnage tax activities.

Section 115 VZC: Exclusion from tonnage tax scheme:-

- Where a tonnage tax company is a party to any transaction or arrangement for avoidance of tax referred to

above,
- the assessing officer shall by an order in writing exclude such company from the tonnage tax scheme.
However, an opportunity shall be given by the assessing officer by issuing a show cause notice to that effect.

No such order can be passed without the previous approval of the Chief Commissioner.

Y V V¥

Where such an order has been passed, the option for tonnage tax scheme shall cease to be in force from the

first of the previous year in which the transaction or arrangement was entered into.

» A company can avoid action under this section by showing to the satisfaction of the assessing officer that the

transaction or arrangement was a bonafide commercial transaction and had not been entered into for

obtaining tax advantage.
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“GENERAL ANTI-AVOIDANCE RULES (GAAR)”

=  These provisions have been designed to deal with the case of TAX AVOIDANCE (Except the cases where

there are specific provisions under the Act for anti avoidance)
= These provisions have NOT been designed to deal with the case of TAX PLANNING / TAX EVASION.

= The Act contained only Specific Anti-Avoidance Rules (SAARS) to prevent tax avoidance. SAAR targets
known tax planning schemes which are commonly used by taxpayers but are not acceptable owing to
misuse or abuse of tax laws, or they result in a consequence unintended in the law.

In the Act, the following may, inter alia, be considered specific examples of SAAR —

(i) Section 40A(2) on excessive or unreasonable payments to related parties not deductible
(i) Section 80-IA(8) on transactions with tax exempt entities to be valued at market value.

(1i1) Sections 92 to 92F on transfer pricing regulations applicable to international transactions. These
provisions also made applicable to specified domestic transactions by the Finance Act, 2012.

(iv) Explanations 1 to 13 to section 43(1) on determination of actual cost of assets ignoring agreements, etc.,
in certain cases.

Section 95: Applicability of General Anti-Avoidance Rule:-

»  An arrangement entered into by an assessee may be declared to be an impermissible avoidance

arrangement and the consequence in relation to tax arising there from may be determined subject to the
provisions of this Chapter.

»  Arrangement means any step in, or a part or whole of, any transaction, operation, scheme, agreement or
understanding, whether enforceable or not, and includes the alienation of any property in such
transaction, operation, scheme, agreement or understanding;

Section 96: Impermissible Avoidance Agreement:

(1) An impermissible avoidance arrangement (IAA) means an arrangement,

- the main purpose or one of the main purposes of which is to obtain a tax benefit**
and
- also any of the following tests is satisfied:

(a) The transaction creates rights, or obligations, which are not normally created between persons
dealing at arm’s length i.e. simply non-arm’s length dealings.

Example:

Facts:

Y Tech Ltd. is a company resident of country C1. It enters into an agreement with Z Energy Ltd., an
Indian company for setting up a power plant in India. It is a composite contract for an agreed price of US$ 100
million. The payment has been split in the following parts as per separate agreements.

(i) US$ 10 million for design of power plant outside India (payment for which is taxable at 10% on gross basis)
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(i1) US$ 70 million for offshore supplies of equipment etc. (not taxable as no role is played by any PE in India.
There are not subject to import duty)

(ii1) US$ 20 million for local supplies and installation charges (taxable on net income basis)
It is found that the fair market value of offshore design is about USD 30 million; therefore it is under
invoiced. On the other hand, offshore supplies were over invoiced. The arrangement resulted in significant

tax benefit to the taxpayer. Can GAAR be invoked in such a case?

Interpretation:

The allocation of price to different parts of the contract has been decided in such a manner as to reduce tax
liability of the foreign company in India. Both conditions for declaring an arrangement as impermissible are
satisfied. (1) The main purpose of this arrangement is to obtain tax benefit; and (2) the transactions are not at
arm’s length. Consequently, GAAR may be invoked and prices would be reallocated. However,
determination of arm’s length price should be based on transfer pricing regulations under the Act.

(b) It results, directly or indirectly, in the misuse, or abuse, of the provisions of this Act.
It implies cases where the law is followed in letter or form but not in spirit or substance, or where the
arrangement results in consequences which are not intended by the legislation, revealing an intent to
misuse or abuse the law.

Example:

Facts:. ALTD
/,,\\\
~
1_/, S
K LTD | LLTD
Country F4
~ 7
N ’
N yd
S 7
Y rd
India 9.95% % b 9.95%
“
o
Ind Co.

Under the provisions of a tax treaty between India and country F4, any capital gains arising from the sale of
shares of Indco, an Indian company would be taxable only in F4 if the transferor is a resident of F4 except
where the transferor holds more than 10% interest in the capital stock of Indco. A company, A Ltd., being
resident in F4, makes an investment in Indco through two wholly owned subsidiaries (K Ltd. and L Ltd.)
located in F4. Each subsidiary holds 9.95% shareholdings in the Indian Company, the total adding to 19.9%
of equity of Indco. The subsidiaries sell the shares of Indco and claim exemption as each is holding less
than 10% equity shares in the Indian company. Can GAAR be invoked to deny treaty benefit?

Interpretation:

The above arrangement of splitting the investment through two subsidiaries appears to be with the intention
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of obtaining tax benefit under the treaty. Further, there appears to be no commercial substance in creating
two subsidiaries as they do not change the economic condition of investor A Ltd. in any manner (i.e. on
business risks or cash flow), and reveals a tainted element of abuse of tax laws. Hence, the arrangement
would be treated as an impermissible avoidance arrangement by invoking GAAR. Consequently, treaty
benefit would be denied by ignoring K and L, the two subsidiaries, or by treating K and L as one and the

same company for tax computation purposes.

(¢) It lacks commercial substance or is deemed to lack commercial substance, in whole or in part; (Dealt
with in detail below)

(d) Itis entered into, or carried out, in a manner, which is normally not employed for bonafide purposes.
In other words, it means an arrangement that possesses abnormal features. This is not a purpose test
but a manner test.

**The term “‘tax benefit’’ has been defined as under -

(a) A reduction or avoidance or deferral of tax or other amount payable under this Act; or

(b) An increase in a refund of tax or other amount under this Act; or

(¢) A reduction or avoidance or deferral of tax or other amount that would be payable under this Act, as a
result of a tax treaty; or

(d) Anincrease in a refund of tax or other amount under this Act as a result of a tax treaty; or

(e) A reduction in total income or

(f)  An increase in loss,

In the relevant previous year or any other previous year.

Section 97: Arrangement to lack commercial substance:-

(1) _An arrangement will be deemed to lack commercial substance if —

(a) Substance of an arrangement is different from what is intended to be shown by the form of the
arrangement, (then tax consequence of a particular arrangement should be assessed based on the —
substance of what took place).

(b) Itinvolves or includes —

(i) Round trip financing;

(ii) An accommodating party;

(iii) Elements that have effect of offsetting or cancelling each other; or

(iv) A transaction which is conducted through one or more persons and disguises the value, location,
source, ownership or control of funds which is the subject matter of such transaction.
In other words, such arrangements have an element of deceit as regards funds; or

(c) It involves the location of an asset or of a transaction or of the place of residence of any party which

is without any substantial commercial purpose other than obtaining a tax benefit for a party.

(d) It does not have a significant effect upon the business risks or net cash flows of any party to the
arrangement apart from any effect attributable to the tax benefit that would be obtained.
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(2) Sub-clause (i) of clause (b) deems an arrangement, which includes round tripping of funds, to lack
commercial substance. For this purpose, the phrase round trip financing has been further defined. Round
trip financing includes any arrangement in which, through a series of transactions —

(a) Funds are transferred among the parties to the arrangement; and
(b) Such transactions do not have any substantial commercial purpose other than obtaining the tax benefit.

Facts:
Can GAAR be invoked in the following case?

Subco Kk
NTJ .Y ~o Debt
1 = ~
| S
: | S
India 1 =N\
Indco X Ltd

Interpretation:

The arrangement appears to be to avoid payment of tax on interest income by Indco in case loan is
directly provided by Indco to X Ltd. The arrangement involves round tripping of funds even though the funds
emanating from Indco are not traced back to Indco in this case. Hence. The arrangement may be deemed to lack
commercial substance.

Consequently, in the case of Indco, Subco may be disregarded and the interest income may be taxed in the
hands of Indco.

(3) Sub-clause (ii) of clause (b) deems an arrangement which includes an accommodating party to lack
commercial substance. For this, where a party is included in an arrangement mainly for obtaining tax
benefit to the taxpayer, then such party may be treated as an accommodating party and consequently the
arrangement shall be deemed to lack commercial substance. Also, it is not necessary that such party

should be connected to the taxpayer.

Example:

Facts:
Subco
N Deposit
LTI Bank X Ltd
India
Ind co Debi

e Can GAAR be invoked to deny the treaty benefit?
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Interpretation:

This is an arrangement whose main purpose is to bring money out of reserves in Subco to India without
payment of due taxes. The tax benefit is saving of taxes on income to be received from Subco by way of dividend
or deemed dividend. The arrangement disguises the source of funds by routing it through X bank Ltd. which may
also be treated as an accommodating party. Hence, arrangement shall be deemed to lack commercial substance.

Consequently, in the case of Indco, the loan amount would be treated as dividend income received from
Subco to the extent reserves are available with Subco; and no expense by way of interest would be allowed.

In the case of X bank Ltd, exemption from tax on interest under the DTAA may not be allowed as X Ltd.
is not a beneficial owner of the interest, provided the DTAA has anti-avoidance rule of the beneficial ownership.
If such anti-avoidance rule is absent in DTAA, then GAAR may be invoke to deny treaty benefit as arrangement
will be perceived as an attempt to hide the source of funds of Subco.

(4) As per clause (c) if a particular location is selected for an asset or transaction or residence, and such

selection has no substantial commercial purpose, then such arrangement shall be deemed to lack
commercial substance.

m Country F1
Facts: LTJ
Y Ltd 100% 5| ALd
Subsi.
Country C1 499,
India >
Z Ltd 51% X Ltd

Can GAAR be invoked to deny the treaty benefit?

Interpretation:

The arrangement of routing investment through country F1 results in a tax benefit. Since there is no
business purpose in incorporating company A Ltd. in country F1 which is a LTJ, it can be said that the main
purpose of the arrangement is to obtain a tax benefit. The alternate course available in this case is direct
investment in X Ltd. joint venture by Y Ltd. The tax benefit would be difference in tax liabilities between the two
available courses.

The next question is, does the arrangement have any tainted element? It is evidence that there is no
commercial substance in incorporating A Ltd. as it does not have any effect on the business risk of Y Ltd. or cash
flow of Y Ltd. As the twin conditions of main purpose being tax benefit and existence of a tainted element are
satisfied, GAAR may be invoked.

Additionally, as all rights of shareholders of X Ltd. are being exercised by Y Ltd instead of A Ltd. it again
shows that A Ltd lacks commercial substance

Hence, GAAR can be invoked.
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Section 98: Consequence of impermissible avoidance arrangement.:-

If an arrangement is declared to be an impermissible avoidance arrangement, then the consequences of the
arrangement in relation to tax (which may include denial of tax benefit or a benefit under a tax treaty) can be
determined having regard to circumstances of the case.

Certain illustrations are:

(a) Disregarding, combining or re-characterizing any step of the arrangement;
(b) Treating the arrangement as if it had not been entered into or carried out.
(c) Disregarding or combining any party to the arrangement.

(d) Deeming persons who are connected persons in relation to each other to be one and the same person for
the purposes of determining tax treatment of any amount;

(e) Reallocating expenses and income amongst the parties to the arrangement

(f) Reallocating place of residence of any party or transaction or situs of an asset to a place other than the

place as provided under the arrangement; or
(g) Considering or looking through any arrangement by disregarding any corporate structure.

(h) Re-characterizing Equity into Debt, Receipt of capital nature into Revenue, etc.

Section 101: Framing of guidelines under Income-tax Rules:-

The provisions of Chapter XA shall be applied in accordance with such guidelines and subject to such

conditions as may be prescribed.

Rule 10U & 10UA:

(1) Threshold of ¥ 3 crores in respect of tax benefit in a relevant assessment year arising in aggregate
to all parties to the arrangement.

(2) GAAR not to apply to Foreign Institutional Investors (“FII’’) subject to satisfaction of certain
conditions.

(3) As per the new GAAR notification by CBDT, the investment made before 1™ April 2017 will be
grandfathered.

“CIRCULAR NO. 7, DATED 27-1-2017”

CLARIFICATION ON CERTAIN QUERIES ABOUT IMPLEMENTATION OF GAAR:-

Will GAAR be invoked if SAAR applies?

It 1s internationally accepted that specific anti avoidance provisions may not address all situations of

abuse and there is need for general anti-abuse provisions in the domestic legislation. The provisions of GAAR

and SAAR can coexist and are applicable, as may be necessary, in the facts and circumstances of the case.
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Will GAAR interplay with the right of the taxpayer to select or choose method of implementing a
transaction?

GAAR will not interplay with the right of the taxpayer to select or choose method of implementing a
transaction.

Will GAAR provisions apply to (i) any securities issued by way of bonus issuances so long as the
original securities are acquired prior to 01 April, 2017 (ii) shares issued post 31 March, 2017, on
conversion of Compulsorily Convertible Debentures, Compulsorily Convertible Preference shares (CCPS),
Foreign Currency Convertible Bonds (FCCBs), Global Depository Receipts (GDRs), acquired prior to 01
April, 2017; (iii) shares which are issued consequent to split up or consideration of such grandfathered
shareholding?

Answer:

Grandfathering under Rule 10U(1)(d) will be available to investments made before 1% April 2017 in
respect of instruments compulsorily convertible from one form to another, at terms finalized at the time of issue
of such instruments. Shares brought into existence by way of split or consolidation of holdings, or by bonus
issuances in respect of shares acquired prior to 1** April 2017 in hands of the same investor would also be eligible
for grandfathering under Rule 10U(1)(d) of the Income Tax Rules.

Will GAAR apply if arrangement held as permissible by Authority for Advance Ruling?
No The AAR ruling is binding on the PCIT/CIT and the Income Tax Authorities subordinate to him in
respect of the applicant.

Question no.5
Will GAAR be invoked if arrangement is sanctioned by an authority such as the Court, National
Company Law Tribunal or is in accordance with judicial precedents etc.?

Where the Court has explicitly and adequately considered the tax implication while sanctioning an

arrangement, GAAR will not apply to such arrangement.

Question no.7
Will a contrary view be taken in subsequently years if arrangement held to be permissible in an
earlier year?

If the PCIT/Approving Panel has held the arrangement to be permissible in one year and facts and
circumstances remain the same, as per the principle of consistency, GAAR will not be invoked for that

arrangement in a subsequent year.
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"Taxation Scheme for VIRTUAL DIGITAL ASSET"

Insertion of Section 2(47A): Meaning of Virtual Digital Asset (VDA ):-

» This section provides an exhaustive meaning of the term virtual digital asset.
» Broadly speaking, it covers the following three classes of VDA:

(a) Information or code or number or token generated through cryptographic means, providing a
digital representation of value that can be digitally traded or transferred and used for payment or
investment purposes;

(b) Non-fungible token except whose transfer results in transfer of ownership of underlying tangible asset
and the transfer of ownership of such underlying tangible asset is legally enforceable.; and

(c) Any other digital asset as may be specified by the Central Government.

Exceptions:
» Gift card or vouchers, Mileage points, reward points or loyalty card, usable in obtaining goods/services

or availing discount on goods or services; and Subscription to websites or platforms or application.

Insertion of Section 115BBH: Tax on income arising from transfer of Virtual Digital Asset.-

(1) | - Where the total income of an assessee includes
- any income from the transfer of any virtual digital asset,
- notwithstanding anything contained in any other provision of this Act,

- the income-tax pavable shall be the aggregate of-

(a) the amount of income-tax calculated on the income from transfer of such virtual digital asset at the
rate of thirty per cent (+ surcharge + HEC, as applicable); and
(b) the amount of income-tax with which the assessee would have been chargeable, had the total

income of the assessee been reduced by the income referred to in clause (a).

(2) | Notwithstanding anything contained in any other provision of this Act,—

(a) no deduction in respect of any expenditure (other than cost of acquisition, if any) or allowance or

set off of any loss shall be allowed to the assessee under any provision of this Act in computing the

income referred to in clause (a) of sub-section (1); and
(b) no set off of loss from transfer of the virtual digital asset computed under clause (a) of sub-section
(1) shall be allowed against income computed under any provision of this Act and such loss shall

not be allowed to be carried forward to succeeding assessment years.

Explanatory Notes:

(1) Nature of income arising from the transfer of VDA:

» There is no particular provision under this scheme on nature of income arising from the transfer of VDAs.

Therefore, when an entity holds VDAs for sale in the ordinary course of business (i.e., trading asset/held as
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SIT), the profits arising therefrom should be taxed under the head PGBP. Whereas, if the VDAs are
held as a capital asset (i.e., not held as SIT), the income shall be taxed under the head "capital gain''.

(2) Computation of income arising from the transfer of VDA:

As the Law provides while computing the capital gains or business income, except the cost of acquisition,
no other deduction or exemption shall be allowed. Thus, the following items shall be ignored while
computing the income from the transfer of virtual digital assets:

(i) Indexation of cost of acquisition of a virtual digital asset;

(ii) Cost of improvement relating to a virtual digital asset;

(iii) Expenditure incurred in connection with the transfer of a virtual digital asset;

(iv) Exemption under Section 54F;

(v) Depreciation and Other expenses.

(3) Benefit of maximum exemption limit and Rebate under section §7A:

Where an income is subject to tax at a special rate specified in Chapter XII (i.e. Section 110 to 115BBI), the
maximum exemption limit shall not be allowed from such special income unless specifically allowed in the

respective Section.

For example, Section 111A, Section 112 and Section 112A allow a resident individual and HUF to claim the
maximum exemption limit from the income taxable under these provisions.

Therefore, the income computed u/s 115BBH shall be taxable at a flat rate of 30% without giving the
benefit of the maximum exemption limit.

Rebate under Section 87A is allowed to all resident individuals (whose total income during the previous year

does not exceed I 500,000) unless it is expressly prohibited. For example, Section 112A prohibits rebate

under Section 87A from an income taxable under this provision.

As Section 115BBH does not prohibit such rebate, and it is neither a deduction nor allowance, it should
be allowed to a resident individual from the tax computed under this provision.

Amendment of Section 56(2)(x): Receipt of Virtual Digital Asset without/Inadequate consideration:

Section 56(2)(x), inter alia, provides that where a person receives specified movable property without
consideration (i.e. as a gift), and the aggregate FMV of such benefit exceeds ¥ 50,000, the whole of the aggregate
FMYV shall be taxable in the hands of the recipient u/s 56(2)(x) as income from other sources.

Similarly, if such property is received for a consideration which is less than the aggregate fair market value of the
property by an amount exceeding I 50,000, then, the difference between aggregate fair market value and
consideration is chargeable to tax in the hands of recipient.

NEW ENTRY inserted by the Finance Act, 2022 in the definition of “property’’:
With effect from the assessment year 2023-24, the Finance Act, 2022 inserted 'virtual digital assets' in the

meaning of property. Accordingly, the aforesaid provisions will also be applicable in the case of virtual digital

asset by gift or for inadequate consideration.
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"LIABILITY IN SPECIAL CASES"

Amendment in Section 170: Assessment in case of succession of business otherwise than on death :-

(1)

Where a person carrying on any business or profession has been succeeded therein by any other person
who continues to carry on that business or profession:
(a) the predecessor shall be assessed in respect of the income of the previous year in which the
succession took place upto the date of succession ; and
(b) successor shall be assessed in respect of income of the previous year after the date of succession.

(2)

Liability of Successor:-

When the predecessor cannot be found the assessment of the income (including capital gains accruing to
the predecessor from the transfer of the business) of the previous year in which the succession took place
up to the date of succession and of the previous year preceding that year shall be made on the successor in
like manner and to the same extent as it would have been made on the predecessor ,Further when any sum
payable in respect of the income for the aforesaid period cannot be recovered from predecessor, the
Assessing Officer shall record a finding to that effect and such sum shall be payable by and recoverable
from the successor, however he is entitled to recover any sum so paid from the predecessor.

(2A)

INSERTION MADE BY FINANCE ACT, 2022:
Challenges in pre-amendment section 170:

» Once an entity starts the succession process by applying with the adjudicating authority or any High
Court, the period involved in concluding such succession is a long-drawn process and is not time-
bound. The succession often is from a prior date. During the pendency of the court proceedings,
the income tax proceedings and assessments are carried on and often completed on the predecessor
entities only. Courts have held that such proceedings and consequent assessments are illegal since
the predecessor assessee has ceased to exist pursuant to a perfectly valid and legal proceeding.

» But, the memorandum explaining the provisions of the Finance Bill 2022 provides that:

» Till the decision of the court is received, the proceedings of the Act have to be continued in the case
of the predecessor only and such proceedings once completed, cannot become illegal as a result of
subsequent order of any court.

» Therefore, with a view to clarify that such proceedings under the Act are valid, it is proposed to
insert a new sub-section (2A) to section 170, to provide that -

— Notwithstanding anything contained in sub-sections (1) and (2),

— where there is a succession,

— the assessment or reassessment or other proceedings, made or initiated on the predecessor
— during the course of pendency of such succession,

— shall be deemed to have been made or initiated on the successor and

— all the provisions of this Act shall, so far as may be, apply accordingly.
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Explanation:
For the purposes of this sub-section, the term "pendency” means the period

— commencing from the date of filing of application for such reorganisation of business before the
High Court or tribunal or the date of admission of an application for corporate insolvency
resolution by the Adjudicating Authority as defined in section 5(1) of the Insolvency and
Bankruptcy Code, 2016 and

— ending with the date on which the order of such High Court or tribunal or such Adjudicating
Authority, as the case may be, is received by the Principal Commissioner or the Commissioner.’.

After this amendment, it has been explicitly clarified that the assessment or other proceedings pending,

completed or initiated on the predecessor in the event of a succession shall be deemed to have been
made or initiated on the successor.

Insertion of Section 170A: Filing of modified return by successor entity:-

» Post a business reorganisation, the affairs of the successor entity go through a complete change with
effect from the date from which such reorganisation takes place. However, due to the indefinite timeline
involved in issuing such reorganisation orders, there is a gap between the effectiveness of such order and the
date on which competent authority issues such order. This also affects the final accounts of such entities
as they are unable to modify their already filed returns in accordance with the reorganisation.

» Hence, to remove this anomaly, this new section 170A is inserted which enables the entities going through
such business reorganisation to file modified returns for the period between the date of effectivity of the

order and the date of issuance of the final order of the competent authority. This section 170A provides that-

— Notwithstanding anything to the contrary contained in section 139,

— in a case of business reorganisation,

— where prior to the date of order of a High Court or tribunal or an Adjudicating Authority as defined in
clause (1) of section 5 of the Insolvency and Bankruptcy Code, 2016, as the case may be,

— any return of income has been furnished by the successor under the provisions of section 139

— for any assessment year relevant to the previous year to which such order applies,

— such successor shall furnish,

— within a period of six months from the end of the month in which the said order was issued,

— a modified return in such form and manner, as may be prescribed*¥*,

— in accordance with and limited to the said order.

Explanation: In this section, the expressions-

(i) "business reorganisation" means the reorganisation of business involving the amalgamation or
demerger or merger of business of one or more persons;

(i1) "successor" means all resulting companies in a business reorganisation, whether or not the company

was in existence prior to such business reorganisation.

Rule: 12AD: Return of income under section 170A:
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(1) The modified return of income to be furnished by a successor entity to a business reorganisation for an
assessment year, shall be in the Form ITR-A and verified in the manner specified therein.
(2)  Such return of income shall be furnished electronically under digital signature.

Assessment on the basis of modified return [Rule 12AD(3) & (4)]:

Status of Assessment or reassessment Completion of Assessment by the A.QO. on the basis
proceedings for an A.Y. relevant to a P.Y. of modified return
to which the order of the business
reorganisation applies

(i) | Completed proceedings- If proceedings | The A.O. has to pass an order modifying the total
have been completed on the date of | income of the relevant A.Y. determined in such
furnishing of the modified return in | assessmentor reassessment proceedings in accordance
accordance with the provisions of section | with the order of the business reorganisation and the
170A modified return so furnished.

(ii) | Pending proceedings - If the proceedings | The A.QO. has to proceed to complete the assessment
are pending on the date of furnishing of | or reassessment proceedings in accordance with the
the modified return in accordance with the | order of the business reorganisation and the
provisions of section 170A modified return so furnished.

Insertion of Section 156A: Modification of demand order in insolvency resolution process:-

» To ensure the future viability of sick entities acquired in business reorganisation, the Court, Tribunal or
Adjudicating Authority recast the entire liability. In this process, they modify the demand created vide
various proceedings in the past, including those by the Income Tax department.

» However, there is no procedure or mechanism in the Act to reduce such demands from the outstanding

demand register.

» Hence, to remove this anomaly, this new Section 156A has been inserted to give effect to the orders of the

competent authority and to modify such demands in accordance with such directions.

Section 156A so inserted reads as under:

(1) - Where any tax, interest, penalty, fine or any other sum
- in respect of which a notice of demand has been issued under section 156,
- is reduced as a result of an order of the Adjudicating Authority as defined in section 5(1) of IBC, 2016,

- the Assessing Officer shall modify the demand payable in conformity with such order and
- shall hereafter serve on the assessee a notice of demand specifying the sum payable, if any, and
- such notice of demand shall be deemed to be a notice under section 156 and the provisions of this Act
shall accordingly, apply in relation to such notice.
(2) Where the order referred to in sub-section (1) is modified by the National Company Law Appellate
Tribunal or the Supreme Court, as the case may be, the modified notice of demand as referred to in sub-
section (1), issued by the Assessing Officer shall be revised accordingly."
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"INCOME FROM SALARIES"

“TAX FREE PERQUISITES”

Amendment in section 17(2): Medical facility.-

The value of the following medical facility provided or expenditure incurred in favour of an employee or any
member of his family by the employer is not treated as a perquisite and therefore not taxable:

Medical treatment in India.:-

(i) In any hospital maintained by the employer.
(i1) Any expenditure actually incurred by the employee in any hospital-
a) Maintained by Govt. local authority or in an approved hospital under CHS; or
b) Approved by the CCIT, for the medical treatment of the prescribed diseases or ailments,

¢) in respect of any illness relating to COVID-19 subject to such conditions as the Central Government may,
by notification in the Official Gazette, specify in this behalf
Provided the employee must attaches with his ROIL,

» A certificate from the hospital specifying the disease/ailment for which medical treatment was required and
» The receipt for the amount paid to the hospital.
(i11)) Group medical insurance taken by the employer for his employees or reimbursement of medical insurance

premium paid by the employee u/s 80D;

Medical treatment out side India:-

Actual expenditure incurred by the employer on-
e Medical treatment of the employee or any member of the family : Exempt to the extent permitted by the RBI;
e Stay abroad of the patient and one attendant : Exempt to the extent permitted by the RBI;

e Travel abroad of the patient and one attendant shall be exempt only in the case of an employee whose GTI as
computed before including therein the said travel expenditure does not exceed I2,00,000.

» Family means Spouse + Children + Dependent Parents & Brothers & Sisters of the individual.
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"MISCELLANEOUS AMENDMENTS"

Amendment in Section 14A: Expenditure incurred in relation to exempt income, not deductible:-

— Notwithstanding anything to the contrary contained in this Act,
— for the purposes of computing the total income under this Chapter,
— No deduction shall be allowed in respect of expenditure incurred by the assessee

— 1in relation to income which does not form part of the total income under the Act.

» In the case of composite business, expenditure pertaining to income exempt from tax shall be determined as

per prescribed method (i.e., Rule 8D).

Explanation: As inserted by F. A., 2022

For the removal of doubts, it is hereby clarified that notwithstanding anything to the contrary contained in this Act,

the provisions of this section shall apply and shall be deemed to have always applied in a case where the income,
not forming part of the total income under this Act, has not accrued or arisen or has not been received during
the previous year relevant to an assessment year and the expenditure has been incurred during the said previous

year in relation to such income not forming part of the total income.

Amendment in Section 94(8): Bonus Stripping.-

Where any person

v v v v

Acquires any He is Such person He continues
securities or units AND allotted AND || transfers allor any || AND || to hold all or
(i.e. original Bonus of the original any of the
securities or units) securities securities or units Bonus
within 3 months prior or units within 9 months securities or
to the record date after such date units
S
THEN,

Loss arising from the transfer of original securities or units shall be ignored

and
It shall be deemed to be the cost of acquisition of such Bonus securities or units held on the date of such transfer

» “Record Date’” means:

— Such date as may be fixed by

— a Company or a Mutual Fund or the Administrator of the specified undertaking or the specified company (i.e.

Parts of UTI) or a business trust or an Alternative Investment Fund
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— for purposes of entitlement of the holder of the securities or unit, to receive dividend, income, or additional

securities or units without any consideration.

Amendment in Section 285B: Submission of statements by producers of cinematograph films or

persons engaged in specified activity:-

v

This section was introduced to check the excessive expenditure shown by film producers and enable the Income-
tax Department to get information about the recipients of payments for necessary action in their cases.

v

Under this section, the producer of cinematographic films is required to furnish a statement of particulars of the
payment made by him or due from him of a sum more than ¥ 50,000 in aggregate to each person (employee or
otherwise) engaged by him in such production. Such statement was required to be furnished electronically to the
assessing officer in Form 52A within 30 days from the end of the financial year or within 30 days from the date of

completion of production, whichever was earlier.

» The scope of this section has been extended to include persons engaged in specified activities. The Finance
Act, 2022 substitutes this section 285B as under:

— Any person carrying on the production of a cinematograph film or engaged in any specified activity, or both,

— during the whole or any part of any financial year

— shall, in respect of the period during which such production or specified activity is carried on by him in such
financial year,

—  furnish within the prescribed period, a statement in the prescribed form

— to the prescribed income tax authority in the prescribed manner,

— containing particulars of all payments of over fifty thousand rupees in the aggregate made by him or due from
him to each such person as is engaged by him in such production or specified activity.

Explanation:

For the purposes of this section, "specified activity'' means any event management, documentary production,

production of programmes for telecasting on television or over the top platforms or any other similar platform,

sports event management, other performing arts or any other activity as the Central Government may, by

notification in the Official Gazette, specify in this behalf.

Amendment in Section 2(12A): Enlargement of the scope of “Books of account”:-

Section 2(12A) define the term ''books or books of account' which includes ledgers, day-books, cash books,

account-books and other books, whether kept #the-writtenformorasprint-outsof datastoredin in the written form

or in_electronic form or in digital form or as print-outs of data stored in such electronic form or in digital form or

in a floppy, disc, tape or any other form of electro-magnetic data storage device.

Explanatory Note:

The pre-amendment definition covered only books of account kept in written form or as print-outs of computerised
books of account. But, after the amendment, it also covers books or books of account or data kept in electronic
form or in digital form. Moreover, having books of account in hard copies were necessary for an assessee. Now, it
does not matter whether print-outs of such data/books/records have been taken or not.
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